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718 Filed Jnl 3 1948 Harry M. Hull, Clerk 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
AR^L\NDO GARCIA, 

Belascoain 1058, 

1 Piso, 

Havana, Cuba, 

Plaintijff, 

V. 

CAPITAL TRANSIT COMPANY, 
a corporation, 

36th and M Streets, N. W., 

Washington, D. C., 

Defendant. 

Civil Action No. 2737-’48 

Complamt for Negligence—Damages 
(Pedestrian injured by street car). 

This action is for damages because of personal injuries 
received by the plaintiff, Armando Garcia, and is against 
the defendant. Capital Transit Company, a corporation, 
and the amount claimed is for a sum in excess of Three 
Thousand ($3,000) Dollars, exclusive of court costs. 

Heretofore, to wit, on the 10th day of August, 1947, at 
the intersection of Connecticut Avenue and K Streets, 
N. W., Washington, D. C., about 2:45 P. M., the plaintiff 
was a pedestrian and while he was crossing Connecticut 
Avenue eastward on a green traffic signal light controlling 
said intersection, the defendant was operating one of its 
street cars southward on Connecticut Avenue. The de¬ 
fendant operated its street car carelessly and negligently 
at a greater rate of speed than was reasonable and pru¬ 
dent, without keeping the same under reasonable and 
proper control, without sounding a warning signal, against 
the red light, failed to yield the right of way to the plain- 
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tiff, without giving full time and attention to the opera¬ 
tion of said street car, and in violation of said traffic 
regulations then and there in full force and effect and 
the defendant failed to observe the doctrine of the last 
clear chance, and because of the negligent conduct of the 
defendant as aforesaid, the plaintiff was injured by the 
defendant street car. 

719 As a result of the negligence of the defendant 
as aforesaid, the plaintiff suffered severe, serious 
and permanent injuries, suffered severe shock to his cen¬ 
tral nervous system, was rendered sick, sore, lame and 
disordered, suffered great physical pain and mental ang¬ 
uish, was permanently crippled, disabled and incapacitated, 
and in an endeavor to be cured and relieved of his injuries 
incurred and will in the future be obliged to incur large 
expenses for medical attention, x-rays, hospitalization, med¬ 
ical supplies and nursing, and because of his injuries has 
been unable and will in the future be unable to engage in 
his usual occupation and other activities; all to his damage 
in the sum of THIRTY THOUSAND ($30,000.00) DOL¬ 
LARS. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of THIRTY THOUSAND ($30,000) 
DOLLARS and court costs. 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 
/s/ Leo J. Michaloski 
Leo J. Michaloski 
/s/ Thomas A, Farrell 
Thomas A. Farrell 
Attorneys for the Plaintiff, 
Southern Building, 
Washington, D. C. 

• • • • 
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720 Filed Jul 15 1948 Harry M. Hull, Clerk 

Answer to Complavnt 
First Defense 

The defendant. Capital Transit Company, a corporation, 
admits that on August 10, 1947, near the intersection of 
Connecticut Avenue and K Street, N. W., Washington, 
D. C-, a collision occurred between the plaintiff who was 
walking across Connecticut Avenue in an easterly direction 
and one of its streetcars which was proceeding along Con¬ 
necticut Avenue in a southerly direction. It is'without 
knowledge or information sufficient to form a belief re¬ 
specting the injuries and damages allegedly sustained by 
the plaintiff. It denies the remaining allegations in the 
Complaint not herein specifically answered. 

Second Defense 

The injuries and damages, if any, allegedly sustained 
by the plaintiff resulted from negligence and/or contribu¬ 
tory negligence on the part of the plaintiff at the time 
and place mentioned in the Complaint. 

HOGAN & HABTSON 
By /s/ Geo. D. Homing, Jr. 

/s/ Frank Koberson 

Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 

• • • • 
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722 Filed Feb 1 1950 Harry M. Hull, Clerk 

Pretrial Proceeiings 

STATEMENT OF NATURE OF CASE: 

Suit for personal injuries sustained by plaintiff while 
a pedestrian. Plaintiff claims that while crossing Conn. 
Ave., in an easterly direction at K Street and within a 
cross-walk and proper light-signal he was struck by de¬ 
fendant street car travelling south on Connecticut Ave. 
Oeneral negligence as well as traffic regulations relied on, 
consisting on failure to control, keep lookout, give warn¬ 
ing, proceediug against red light, failure yield right-of- 
way and give time and attention to operation of car. 

Permanent injuries claimed to nose, face, brain, and 
nervous shock. 

Defendant claims no negligence on its part and in the 
alternative claims contributory negligence, that plaintiff 
was walking against the red light and without keeping 
lookout as to where he was going, walked into side of 
street car. 

Plaintiff will rely on doctrine of last clear chance. 

Plaintiff is given permission within 15 days to specify 
additional permanent injuries if advised. 

723 STIPULATIONS: By agreement of coxmsel for 
the respective parties, present in Court, it is ordered 

that the subsequent course of this action shall be gov¬ 
erned by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

Traffic regulations, records and bills of Emergency Hos¬ 
pital may be received in evidence without formal proof 
subject to objections as to materiality and relevancy. 

Defendant stipulates that a certain photograph bearing 
the initials of the Court is one taken of the intersection 


i 
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where the accident occurred, said photograph having been 
taken on January 21, 1950, and that subject to objections 
as to conditions being the same as the time of the accident 
may be received in evidence without formal proof. 

Parties stipulate that within 10 days they will exchange 
names and addresses of witness and that if any new wit¬ 
nesses thereafter are discovered by either side, their names 
and addresses will be supplied forthwith. 

Dated Jan. 31, 1950 

/s/ Bolitha J. Laws 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

724 Filed Dec 8 1950 Harry M. Hull, Clerk 

Verdict omd Jvdgmmt 


This cause having come on for hearing on the 29th day 
of November, 1950, before the Court and a jury of good 
and lawful persons of this district, to wit: 


John J. Richmond 
William J. O’Connell 
Martha E. Maschauer 
Evelyn M. Adams 
Mary C. Neil 
Joyce J- McGraw 


Harr}" Darhanson 
Charles G. Rulon 
Kenneth V. Francis 
Walter R. McCoy 
Clarence J. Kem 
Atlie R. Ashcraft 


who, after having been duly sworn to well and truly try 
the issues between Armando Garcia, plaintiff and Capital 
Transit Company, a corporation, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 8th day of December, 1950, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason 
of the premises is the sum of Seven Thousand Dollars 
($7000.00) 



Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Seven Thousand Dollars 
together with costs. 

Harry M. Hull, Clerk, 

By /s/ George A. Watts 
Deputy Clerk. 

By direction of 
Judge Morris. 

• • • • 

725 Filed Dec 18 1950 Harry M. HuU, Clerk 

Defendant's Motion for Judgment N, 0. V. 
or for a New Trial 


Comes now the defendant and moves the Court under 
Rule 50(b) to enter judgment in its favor on the grounds: 

(1) that the plaintiff was guilty of contributory negli¬ 
gence as a matter of law in walking into the side of a 
street car without ever looking in the direction from which 
south-bound traffic would come; 

(2) that the verdict was contrary to the evidence. 

Should its motion for judgment nothwithstanding the 
verdict be denied, defendant further moves the Court to | 
grant a new trial on the grounds: ! 

(1) that the verdict was contrary to the weight of the | 
evidence; (2) that the verdict of $7,(X)0.00 for what was ! 
essentially a broken nose was excessive; (3) that the Court I 

erred in failing to strike from the record, as requested by | 

defendant, traffic regulation, Section 22(b), relative to | 

speed; (4) that the Court erred in permitting plaintiff’s | 

counsel to comment to the jury upon defendant’s non-use | 

of an ex-employee as a witness when he was equally avail- | 

able to both sides; (5) that the Court erred in giving a | 

charge upon the doctrine of last clear chance in an inap- j 

! 

I 

i 

I 

I 

I 

i 

i 

I 

I 

I 

1 

I 
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plicable case; (6) and for other reasons to be advanced 
at the hearing upon the motion. 

Respectfnlly submitted, 

HOGAN & HAKTSON 
By /s/ George D. Homing, Jr. 

George D. Homing, Jr.' 

/s/ Frank F. Boberson 
Frank F. Boberson 
Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 

• • • • 

727 Filed Feb 20 1951 Harry M. Hull, Clerk 

Order Overruling Motion for JudgmerU N. 0. V. or for 

New Trial 

Upon the coming on for hearing of the motion filed 
herein by the defendant for a Judgment N. 0. V. or, for a 
new tri^ it is this 20th day of February, 1951, ordered 
that said motion be, and the same is hereby overruled. 

Harry M. Hull, Clerk, 

By /s/ George A. Watts 
Deputy Clerk. 

By direction of 
MOEBIS. 

Judge 

• • • • 
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728 Filed Mar 21 1951 Harry M. Hall, Clerk 

Notice of Appeal 

Notice is hereby given this 21st day of March, 1951, 
that Capital Transit Company, defendant above named, 
hereby appeals to the United States Coart of Appeals for 
the District of Colombia Circait from the jadgment of 
this Coart entered on the 8th day of December, 1950 in 
favor of Armando Garcia against said defendant. 

HOGAN & HABTSON 
BY: /s/ Frank F. Roberson 

Attorneys for Defendant 
810 Colorado Bailding 
Washington, D. C. 

• • • • 

729 Filed Mar 211951 Harry M. Hall, Clerk 

StatemcTU of Pomts an Appeal 

The points apon which the Capital Transit Company, 
as appellant, intends to rely on this appeal are: 

1) The coart erred in failing to grant defendant’s 
motion for a directed verdict made at the close of all 
the evidence and in failing to grant defendant’s motion 
for a jadgment n. o. v. 

2) The coart erred in failing to grant defendant’s mo¬ 
tion for a new trial for the following reasons: 

(a) The verdict was contrary to the weight of the 
evidence. 

(b) The error of the coart ia failing to strike from 
the record, as reqaested by defendant, TraflBic Begalation 
Section 22 (b) relative to speed. 
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(c) Permitting the plaintiff’s counsel to comment to 
the jury upon defendant’s non-use of an ex-employee as 
a witness, when said employee was equally available to 
both sides. 

(d) In charging the jury upon the doctrine of last clear 
chance in an inapplicable case. 

HOGAN & HARTSON 
BY: /s/ George D. Homing, Jr. 

/s/ Frank F. Roberson 

Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 

• • • • 

731 Filed Mar 21 1951 Harry M. HuU, Clerk 
DefendanVs Designation of Record on Appeal 

Appellant, Capital Transit Company, defendant herein, 
designates the following portions of the record, proceed¬ 
ings and evidence to be contained in the record on appeal 
in this action: 

1) Complaint 

2) Defendant’s Answer 

3) Pre-Trial Order 

4) Transcript of proceedings, except selection of jury, 
testimony as to extent of injuries and damages, and final 
arguments of counsel 

5) Judgment 

6) Defendant’s Motion for Judgment n. o. v. or for 
New Trial 

7) Order Overruling Defendant’s Motion for Judgment 
n. 0. V. or for New Trial 
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8) Notice of Appeal 

9) Statement of Points on which appellant intends to 
rely 

10) This Designation 

HOGAN & HABTSON 
By /s/ George D. Homing, Jr. 

/s/ Frank F. Boberson 

Attorneys for Defendant 
810 Colorado Bnilding 
Washington, D. C. 

• • • • 

733 Filed Mar 23 1951 Harry M. Hull, Clerk 
Defendants Supplemental Designation of Record on Appeal 

Appellant, Capital Transit Company, defendant herein, 
in addition to the portions of the record, proceedings and 
evidence designated by notice filed March 21, 1951, desig¬ 
nates as part of the record on appeal in this action: 

4 (a). Such portions of the final arguments of both 
counsel as refer to the non-use as a witness of an ex¬ 
employee (motorman) of the defendant. Capital Transit 
Company. 

IL This supplemental designation of record on appeal. 

HOGAN & HABTSON 
By /s/ George D. Homing, Jr. 

/s/ Frank F. Boberson 

Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 

• • • • 
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734 FHed Mar 29 1951 Harry M. HnU, Clerk 

Cownter-DesigTiation of Record on Appeal 

Appellee designates the following to be included in the 
record on appeal: 

1. Complete transcript of proceedings except selec¬ 
tion of jury, including all testimony as to extent of in¬ 
juries and damages and complete final arguments of coun¬ 
sel 

2. This Counter-Designation of Record on Appeal. 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 

Attorney for Plaintiff 
Suite nil, 927 15th Street, 
N. W. 

• • • • 

51 James Stone 

• • • • 

Direct Examimation 

• • • • 

TEGS COURT: Well, let us have what your name is. 
THE WITNESS: James Stone. S-t-o-n-e. 

• • • • 

52 You are employed by the District of Columbia 
in the Signal Light Control Section? A The En- 

gineeering Division of the Department of Vehicles and 
Traffic. 

Q Do you have in your department the records re¬ 
lating. to the timing of signal control lights at various 
intersections? A Yes. 

Q In answer to a subpoena, did you today produce in 
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I 

I 

I 

the court the timing control signals, that is, the timing | 

related to the traffic light signals which control the inter- | 

section of Connecticut Avenue and K Street on August I 
10,1947 ? A That is correct | 

Q (At the blackboard:) Will you tell us, this is a | 

very rough drawing of the intersection down here (in- j 

dicating). I wonder if you would tell us by showing us | 
on this map, the timing as of that day? Suppose you i 
tell us what the timing is first, and then you can come j 

down and show us on the board. A It is an 80-second | 

cycle. The time specified in the subpoena, August 10, I 
1947, at that time it was operating on an even | 

53 split of 40-40. That is, 40 seconds green for K ! 
Street, with 40 seconds red for Connecticut Ave- i 

nue, and 17th, and then the reverse of 40 seconds red j 
for K and 40 seconds green for Connecticut Avenue. I 

Q And were those lights there at that intersection I 

all three-light signals, that is, red, amber, and green? j 
A That is correct. i 

Q Where was the red on the sisals, at the top or | 
the bottom? A The red is at the top. ! 

Q Was that true on all four comers? A Yes, on all i 
four comers. | 

Q That is, on all lights at the intersection? A There | 
are six li^ts at the intersection. j 

Q You mean six light poles? A No, I mean six j 
three-light signals. One signal is made up of three | 
lights, red, amber, and green. | 

• • • • I 

Q Would you step down and show us where those I 
lights are? A (At the blackboard:) I suppose these | 
represent the poles, so I am using them as that. | 

54 That is the direction they ;face. I am not sure ! 
about this sixth signal. My record does not say | 

which way it indicates. j 

i 


I 

I 
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THE COURT: Does it show that there was a light 
there and you are not certain as to which way it faced? 
Is that the point? 

THE WITNESS: That is correct. 

• • • • 

Q Now, just one more thing, one more phase of it, 
and I am through. When the light goes from red and 
changes to green to proceed, does the amber light go on? 
A Would you state that again? 

Q As the light changes from red to green, does 

57 the amber light go on in that operation? A Not 
in that signal, no. 

Q That is true in all the signals? A That is true 
in aU the signals, operating that way. 

Q Pardon? A That is true in all the signals oper¬ 
ating from red to green. 

Q When the signal operates from green to red, does 
the amber light go on? A Yes, it does. 

Q Win you tell us what the timing is of the lights in 
that operation from green to red? A At this intersec¬ 
tion it is on 40 seconds, 40 seconds red, 40 seconds of 
green, which includes in that 40 seconds 5 seconds of 
amber. 

• • • • 

Q And at the end of 35 seconds while it is green, 
while it has been on green 35 seconds, the amber comes 
on and stays on five seconds so the green is on 40 
seconds, and amber five, and then it turns red? A That 
is right. 

Q And remains red 40 seconds, is that right? A 
That is right, for 40 seconds. 

• • • • 

58 Q I believe you said this light, indicating now 
on the little island here, controls only northbound 

traffic. I forgot to ask you—^it indicates towards the— 


15 A 


A The other signal facing east controls westbonnd 
traffic. 

Q So in so far as this light on the island at the north¬ 
east comer of the intersection and the light over on the 
northwest comer of the intersection, they both control 
westbonnd traffic! A That is correct. 

Q And do they both operate simnltaneonsly? A Yes, 
they do. 

• • • • 

60 Armcmdo Garcia 

the plaintiff herein, was called as a witness and, 
having been first duly sworn, was examined and testified 
(throngh the interpreter), as follows: 

• • • • 

61 Direct Examination 

• • • • 

62 Q Where do yon live in Cnbaf A 1038 Bela- 
scoain. 

• • • • 

Q Is that in Havana, Cnba? A Havana, Cnba 
Q What is yonr occnpation? What kind of work do 
yon do? A Well, my occnpation is expert in machinery 
and bookkeeping machinery; bookkeeeping machinery. 

• • • • 

63 Q Were yon here in Washington at the Statler 
Hotel Angnst 10,1947 ? A Yes, sir. 

• • • • 

64 Q Were yon here on bnsiness or pleasnre at 

that time? A On pleasnre, on vacation. 

Q Was that yonr first visit here, or had yon been 
here before? A For the first time in my life. 

Q • • • Had yon jnst arrived that day, or had yon 
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been here for several days? A I had been here several 
days. 

Q How many? A I had been here for several days. 
Q All right. Now, do yon recall what day of the 
week, Angust 10, 1947, was? A A marked day for me. 

Q What day of the week? Monday, Tuesday, or 
Wednesday— A The greatest Sunday of my life. 

• • • • 

67 Q Where were you going just before the acci¬ 
dent? Where were you going to go to? A To¬ 
wards the corner. 

Q Were you going to a show or going back to your 
hotel or going some other place to sight-see or visit? A 
I went towards the Statler Hotel. 

Q Now, looking at this photograph, will you indicate 
what comer you were standing 'on just before you 
started across Connecticut Avenue? A Yes. 

• • • • 

69 ME. OFFXJTT: And may the record show that 
it is on the northwest comer? Mr. Roberson, 

vou have looked at it. 

ME. ROBERSON: Yes. 

• • • • 

Q What was the color of the traj05c light for you at 
that time? A Green. 

Q And when you first came up to the comer, what 
was the color of the traffic light? A When I came 
there it was red and I waited on the comer. 

Q Where was the traffic light—^will you indicate on 
this picture where the traffic light was which you said 
was red when you got there and was green later?' Mark 
that, please. Put it down here where it is easier to 
write. 

May the record show he has marked the traffic light 
on the southeast comer of the intersection? 

70 MR. ROBERSON: Yes. 


1 
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• • • • 

Q Was your son with you and the young lady, as 
you started on your way to cross Connecticut Avenue 
when the light turned to green? A Yes, sir. 

• • • • 

71 BYME. OPFUTT: 

Q Where were you crossing? A Within the 
two lines for passersby. 

• • • • 

BY ME. OFFUTT: 

Q Now, Mr. Garcia, tell us what happened when 

72 you left the west curb of Connecticut Avenue and 
started across the street to the Statler Hotel 

• • • • 

THE WITNESS: I left the curb and took 10 to 12 
steps and was then hit here (indicating) very hard and 
I fell down. I didn^t know anything after that. 

• • • • 

Was the color of the light still green or had it changed 
at the time you were hit? A I do not know. 

Q Did you see the street car which struck you, be¬ 
fore it struck you? 

THE WITNESS: No, sir. 

• • • • 

74 Q To your knowledge, and within your hear¬ 
ing, did the street car motorman ring a bell? A 
No, sir. 

• • • • 

Q Now, after you were struck, do you know what 
happened to you? A I don^t know anything more. 

Q When do you next remember, or recall what hap¬ 
pened after you were struck? A Later at the hospital 
when I recovered consciousness, we went to the hotel 
and my son told me everything. 


I 

I 


I 
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• • • • 

Q When you were crossing Connecticut Avenue and 
walked, I believe you said, 10 or 12 steps, can you 
75 tell us whether you had yet reached the car tracks, 
or where you were with respect to the car tracks 
when struck? A WeU, I arrived at the car tracks when 
I was struck, 

Q As you were crossing the street, were you—^what 
direction were you looking; ahead, to your left, to your 
right, or just what way were you looking? A Towards 
the right, towards the lamp post or light post. I don’t 
know which is the right term. The light post with the 
traffic light on it 

• • • • 

Q Had the light changed from green to any other 
color between the time you left the curb and when you 
were hit? A No, sir; always green. 

• • • • 

77 Q When you came to, what did you discover as 

to pain and discomfort? A Much pain from fall¬ 
ing, here (indicating), and nausea and pain in the neck. 

• • • • 

Q Was there anything else wrong with you that you 
found at that time? A General pain. 

• • • • 

Q Did you have any wounds or cuts about your 

78 face or any other part of your body? A Well, 
the nose and the teeth, they all got loose. 

Q All what? 

• • • • 

Q Oh. How long did you stay in Washington, then? 
A Well, I left three days later; I went to New York 
going to Danbury where there was a Cuban doctor, in 
order to place myself into his care so that he might 
see me. 
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Q Did you know any Cuban doctor here in Washing¬ 
ton at that time? A No. 

Q When you were at the local hospital, did you un¬ 
derstand what they were saying to you at the hospital? 
A They put a splint on the nose— 

• • • • 

79 Q By the way, did you have a white suit on 
that day? Or what color was the suit you had 
on? A Well, it was a summer suit, beige. 

Q Is beige white in color or— 

THE INTEEPBETEE: No, beige is a yellowish gray. 

• • • • 

175 Cross-Exammatiofi 

BY ME. EOBEESON: 

• • • • 

178 Q Mr. Garcia, on what date did you arrive in 
Washington in August of 1947? A To be sure. 

179 I don’t remember, on the 6th or the 7th. There 
at the Hotel Statler will be found the date on 

which I arrived. 

Q You were around in town in Washington for three 
or four days before your accident, that is correct, is it 
not? A Yes. 

Q And were you walking about on the streets sight¬ 
seeing during that period? A Yes. 

Q You observed street cars on the streets of Wash¬ 
ington during that three- or four-day period, didn’t you, 
Mr. Garcia? A I wish to explain that one of the things 
I liked best, I and my son, were the street cars in 
Washington. 

Q You also have street cars in Havana, don’t you? 
A But they are not like here. 

Q But you have them running along the streets of 
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Havana, isn^t that true? A Always looking at the 
traffic in my country. 

180 Q My question, Mr. Garcia, is: Do you have 
trolley cars in Havana, like street cars in Wash¬ 
ington! A Yes, there are also trolley cars there, but 
there they are noisy and here they are quiet. 

Q You realize, Mr. Garcia, that if a pedestrian came 
into collision with a street car, that there would prob¬ 
ably be an injury to the pedestrian, did you not! A 
Yes. 

• • • • 

184 A Yes, upon arriving at the comer we took 
leave that we might cross and go to the Hotel 

Statler, my son and I. 

Q Miss Escobar and Mr. Cousino were not going to 
the Statler with you, is that correct! A I suppose that 
they remained at the comer when I was crossing. They 
helped take me to the hospital after having seen the 
accident from where they were standing. 

Q My question, Mr. Garcia, is: Whether before the 
accident they planned to go to the hotel with you. A 
No. 

Q Do you know where they intended to go! A No, 
because at the time we left I was crossing the street. 

• • • • 

185 Q Did you bid Mr. Cousino and Miss Escobar 
goodbye on the comer before you left the curb? 

A That is so. 

Q Where were you standing when you first looked 
' at the traffic light on the southeast comer of the inter¬ 
section! A I have already indicated to you the comer 
where I was standing. 

Q The comer of K Street and Connecticut Avenue! 
A Yes. 

Q The first time you noticed Ihe traffic light, what 
color was it! A Well, it was red. 



Q Had you already told your friends goodbye when 
you first noticed this traflSc light? A We just had time 
prior to the changing of the light. 

Q Can you answer my question, Mr. Garcia, as to 

when you first noticed this light, it was then red, you 

said; had you already bid your friends goodbye? A 
The green, as soon as we had said goodbye and proceeded. 

Q By ‘‘we’^ who do you mean? A My son and I. 

Q Was he on your right or your left? A At my 

right, 

Q Was he directly alongside of you, ahead of 

186 you, or behind you? A Two steps from me. 

Q In what direction? Ahead of you or behind 
you? A Towards my right. 

Q Was he directly opposite you or was he two steps 
behind you? A Towards the light, a little behind. 

Q Mr. Garcia, you knew there were street car tracks 
running down the middle of Connecticut Avenue, didn’t 
you? A Beg pardon? 

Q You knew there were street car tracks running 
down the middle of Connecticut Avenue, did you not? 
A Yes. 

Q And you knew that in getting to the Statler Hotel 
you would have to cross these street car tracks, didn’t 
you? A Yes. 

Q Now, before leaving the curve—^the curb of Con¬ 
necticut Avenue, did you look to your left to see if there 
were any street car or automobile trafiBc coming south? 
A I did not see anything. I was looking at the light. 
I was looking at the green light. 

• • • • 

187 BY ME. KOBEESON: 

Q Then in your answer to my question, you 
never did look at the left when you stepped off lhat 
curb? A Never. 


I 
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Q And you never saw this street car before you came 
in contact with it, did you? A No. 

Q Were you looking straight ahead as you walked 
towards the car track? A Towards the left there (in¬ 
dicating). 

THE COURT: Towards the left? 

BY MR. ROBERSON; 

Q You are pointing towards the right. A The right, 
yes. 

Q Did you take your eyes off that traffic light at any 
time when you were walking across Connecticut Avenue? 
A Yes; when crossing the street I at least was looking 
at the light. 

Q My question is: Did you ever take your eyes off 
that light when you were crossing the street? A Yes, 
always looking at the light. 

• • • • 

188 Q The light was green after you stepped off 
the curb, is that right, sir? A Yes. 

Q Had it changed to green immediately prior to your 
stepping off? A Rapidly, yes. 

Q I didn’t ask you about the speed with which the 
light changed; but how long after it turned green was 
it before you stepped off the curb? A I did the correct 
thing. At the moment of the light change I stepped 
ahead. 

• • • • 

I believe you testified that you took 11 or 12 

189 steps before the impact, is that correct, sir? A 
Yes, 10 or 12 steps, more or less. 

Q And while you were taking those 10 or 12 steps 
did you look toward the northeast comer of Connecticut 
Avenue and K, the direction in which you were walking? 
A When proceeding I was looking at the light. 

Q Did you also look at the comer toward which, upon 
which you intended to step as soon as you crossed Con¬ 
necticut Avenue? A No, sir. 
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Q Mr. Garcia, you don^t really remember whether you 
kept your eyes on that green light all the time you were 
walking, do you? A Well, I had time only to look there 
while I was taking the 10 or 12 steps, whereupon I fell. 

Q My question, Mr. Garcia, do you want this jury 
to understand that you kept your eyes glued on that 
light as you walked across the sti^t? 

• • • • 

THE WITNESS: Yes. 

• • • • 

Q Mr. Garcia, do you remember appearing in 

190 Havana, Cuba, on November 4, this year, 1950, 
and under oath answering certain questions that 

had been sent to you about this lawsuit? A To Cuba? 

Q Yes' in Cuba. A Yes. 

Q I will ask you, Mr. Garcia, if this question was 
not asked you and if you did not give this answer—and 
I am referring to question No. 6: 

‘‘Did you watch the traffic signal as you proceeded 
east across Connecticut Avenue? If so, did it at any 
time change color before the accident, and where were 
you when it changed?^’ 

And didn’t you answer that question in this way: 

• • • • 

191 “I do not recall. I probably did not, because I 
started walking when it turned green. So I knew 

I had plenty of time to cross. But at the same time, 
I might have looked at it.” 

Now, is that the way you answered that question in 
February of 1950? 

• • • • 

192 Q Mr. Garcia, did you answer on your sworn 
testimony in Cuba, as I have just read? A Yes. 

Q Mr. Garcia, did you ever reach the westernmost 
edge of the car tracks which I have indicated with this 



24 A 


pointer (indicating at the blackboard)? A Is that the 
track? 

Q Yes. There are two rails to the southbound track. 
Did you reach the one—did you reach the one closest 
to the west curb of Connecticut Avenue? A I do not 
know, because I fell down unconscious. 

Q The fact is, Mr. Garcia, that you walked into 

193 the side of that street car, isn’t it? A The fact 
is that after having taken ten or twelve steps I 

fell unconscious. 

Q Do you know whether you walked into the side of 
the street car or not? A No, because I was looking 
at the green light. 

Q Where were Miss Escobar and Mr. Cousino at 
the time of your contact with the street car? A I do 
not know. 

Q Do you know whether they were still back on the 
curb or the sidewalk of Connecticut Avenue and K? A 
We took leave on the sidewalk proper. 

Q Did you ever turn around and look at them again, 
after taking leave? A No. 

Q Did either Miss Escobar or Mr. Cousino call out 
a warning to you about the street car or the traffic light? 
A No. 

Q Did your son give you a warning? A No. 

Q Was your son struck by the street car likewise? 
A No. 

Q Was he still behind you at the time of your impact 
with the street car? A How? Repeat. 

Q Was he still behind you at the time of your 

194 accident? A My son? 

Q Yes. A I do not know, because I was look¬ 
ing at the light; I received the blow; I fell down and I 
don’t remember anything after. 

• • • • 

Q Did you walk faster than your son did? A A 
little faster than my son. 
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Q Do yon normally walk at a pretty fast rate? A 
Well, normally. Normally, yes, normally so. 

Q Is that the way yon were walking on this occasion? 
A Exactly. 

• • • • 

Q Mr. Garcia, immediately before yonr contact with 
the street car, in what direction was yonr face tnmed? 
A Towards the light. 

Q Let me refresh yonr recollection, Mr. Garcia, by 
referring to question 4(c) on the interrogatories sent 
to Cuba for yonr sworn answers. 

195 ‘‘Question 4(c): In what direction was yonr 
face tnmed immediately prior to the accident? 

“Answer 4(c): Immediately prior to the accident I 
was looking forward, straight ahead.” 

• • • • 

Q Yon did answer that way that I have read, did 

yon not? A Yes. 

• • • • 

196 Q What is yonr last recollection before yon 
lost consciousness? A The light, the light, the 

light is what I had in mind. 

• • • • 

227 Redirect Examination 

BY MB. OFFUTT: 

• • • • 

230 Q When yon were looking at the green light 
as yon were crossing the street— A Yes. 

Q —conld yon see more ^an in front of yon at the 
same time? A Towards the right. 

Q Was it necessary for yon to turn yonr body in 
any way to see the light? A Well, always straight for¬ 
ward, but the head was— 
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Q Could you see the corner you were approaching at 
the same time you saw the light? A I could not see it, 
because there was the accident. 

• • • • 

231 Q Mr. Garcia, Mr. Eoberson asked you the fol¬ 
lowing questions and you gave the following an¬ 
swers, and I want to read the questions and answers to 
you and then ask you additional questions. 

“Question: Did either of the people with you, Mr. 
Cousino or Miss Escobar, call out a warning?” And 
you said: 

“No.” 

Then he asked: 

“Question: Did your son call out a warning?” And 
you said: 

232 “No.” 

My question is: Did the motorman sound a 
warning to you before you were struck? A No. 

Q Now, you were asked about the question and answer 
4(c), which was in your interrogatories of Februaiy 3, 
1950, this year. I want to read two preceding questions 
land answers, and a following two questions and answers, 
and ask you a question. These questions are in the same 
interrogatories and answers of February 3, 1950. Now 
reading 4(a): 

“Where were you at that time with respect to the 
westernmost rail of the southbound street car tracks?” 

If Your Honor please, I think in order to make it 
clear, I better read the first part of it. Because it says 
‘‘Where were you ?'' 

• • • • 

234 “Where were you at that time with respect to 
the westernmost rail of the southbound street car 
tracks ? ’ ’ And your answer: 

“Bight before the accident I was walking towards the 
westernmost rail of the southbound street car tracks.” 
The next question: 
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‘‘Were yon in motion or standing still?’’ And yonr 
answer: 

“Right before the accident I was in motion crossing 
Connecticut Avenue. Before I started crossing I was on 
the sidewalk waiting for the traffic light to turn green.” 

• • • • 

235 “Question: Before stepping off the west curb 
of Connecticut Avenue, did you look at the traffic 

light signal for K Street traffic? If so, where was it 
located and what was its color?” And your answer: 

“Yes, I looked at the traffic light signal for K Street 
traffic. I do not recall exactly. It was in front of me 
a little towards my right. 

• • • • 

Q “Before stepping off the sidewalk it was red, and 
not xmtil it turned green did we, my son, my two friends, 
the remaining pedestrians and myself started crossing.” 

And then the other question, No. 6, which Mr. Rober¬ 
son read you, follows, with regard to the traffic light. 

“Did you watch the traffic signal as you pro- 

236 ceeded east across Connecticut Avenue? If so, did 
it at any time change color before the accident, 

and where were you when it changed? And your answer: 

“I do not recall. I probably did not, because I 
started walking when it turned green. So I knew I had 
plenty of time to cross. But at the same time I might 
have looked at it.” 

Now, do you remember whether you—do you remember 
giving those answers to those questions in your inter¬ 
rogatories while you were in Cuba? A Yes. 

• • • • 


I 


i 
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313 Boyd FramMvn Rohrhach 

• • • • 


Direct Examination 
BY ME. OFFUTT: 

Q State your full name, please. A Boyd Franklin 
Rohrback. 

Q Where are you employed, Mr. Eohrbackf A The 
Highway Department, District Government. 

314 Q In response to a subpoena have you pro¬ 
duced here the records showing the measurements 
of the street as of August 10, 1947, at the intersection 
of Connecticut Avenue and K Street, Northwest? A I 
have. 

• • • • 

Incidentally, before you put the measurements down, 
we have, as you will notice, the street car tracks here 
on this plat, very rough, of course. Do the street car 
tracks at that intersection go straight up past the inter¬ 
section on Connecticut Avenue or do they make a turn 
north of Connecticut Avenue? A (At the blackboard) 
They make a turn north of K Street. 

• • • • 

316 THE WITNESS: That is 111.23 from this in¬ 
tersection here to this point here (indicating). 

MR. OFFUTT: Oh, he has it. 

BY MR. OFFUTT: 

Q Do you know the width of the rail? A 15 feet 
from outer rail to the outer rail of both tracks. 

Q And the over-all distance is 111.23 feet? A 111.23. 

Q Would you tell us what the distance is from the 
west curb line over to the west rail of the street car 
tracks ? A That is 30.65. 

• • • • 


Q Then will yon tell ns what the width of K Street 
is? A 50 feet west of CoMecticnt Avenne. 56 feet 
east of Connecticnt Avenne, and we an 18-foot service 
roadway. 

Q That roadway is the space between the safety 
island and the north cnrb of K Street on the east 

317 side of Connecticnt Avenne. 

Q How wide is the island? A 9 feet. 

Q Do yon know the distance from this cnrb, that is, 
the east cnrb as it cnrves aronnd here ont to the east 
cnrb of that little island where the traffic light is in 
front of the service road? A I don’t have that dimen¬ 
sion. 

Q Bnt yon do have an island at that point? A 
There is an island in there. I can’t fignre it becanse 
I don’t have the information. 

• • • • 

318 Q So that the record may have those fignres, 
yon have pnt 32 feet 2 inches from the west cnrb of 

Connecticnt Avenne to the west rail— A 32.2. And 15 
feet from onter rail to onter rail; and 32^ feet from 
the east rail to the east cnrb. 

Q And represented by 32.5. 

From the tangent here yon have indicated from the 
northwestern intersecting curb line of Connecticnt Avenne 
back to the point indicated here, indicated as 32.2 

319 feet, is 108.6 feet, is that right? A Yes. 

Q Can yon tell ns what the distance is from 
the intersecting cnrb line to the island? A 10 feet. 

Q So the total from the curb line on K Street to 
the end of the curve of Connecticnt Avenne is 118.6 
feet? A That is right. 
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Harry S. Peikm, 

was called as a witness by and on behalf of the plain¬ 
tiff. 

• • • • 

320 Direct Exammaiion 

BY ME. OFFUTT: 

• • • • 

Q Now, Mr. Peikin, did yon on Angnst 10, 1947, 

have occasion to be at the scene of an accident which 
had occurred in the afternoon of Sunday, August 

321 10,1947? A Yes, sir. 

Q Connecticut Avenue and K Street, North¬ 
west? A Yes, sir. 

• • • • 

334 Q • • • You say the motorman was sitting in 
his seat in the street car? A That is right. 

Q Where was the man who had been injured, whom 
you say was bleeding so badly? A I don’t recall ex¬ 
actly now whether he was on the sidewalk or walking 
from the platform to the sidewalk, or walking across. I 
don’t know. Because there wasn’t heavy traffic. 


341 Rayrrumd Clarke, 

was called as a witness by the plaintiff and, having 
been first duly sw’-om, was examined and testified as fol¬ 
lows : 

Direct Examination 

• • • • 

342 Q Your name is Raymond Clarke? A That is 
right. 

• • • • 



31A 


Q You are a member of the Metropolitan Police De¬ 
partment, at present connected with No. 8 Precinct? A 
That is correct. 

Q Augnst 10, 1947, were you connected with the acci¬ 
dent investigation unit of the traffic squad? A I was. 

• • • • 

343 Q Well, now, as a result of that call which you 
made, got on the radio, did you go to the Emer¬ 
gency Hospital? A I did. 

• • • • 

Q All right. After going there did you make some 
further investigation, and tell us what you did? A 
Well, we had a call from the hospital for an accident; a 
pedestrian and a street car, Connecticut Avenue and K 
Street, Northwest; went to the hospital first and saw 
the injured party; while there received a telephone call 
from some citizen who stated the street car that struck 
the man was number so and so. We go back to the 
scene at Connecticut Avenue and K Street, Northwest, 
examine this section very closely, and found a blood spot 
on the street alongside the southbound street car rail 
in the north crosswalk of K Street, Northwest. 

344 This blood spot was alongside the track; my recol¬ 
lection was, within the crosswalk area of the north 

crosswalk of K Street. 

• • • • 

345 Cross-Examination 
BY MK. ROBEBSON: 

Q Are you testifying entirely from your recollection 
now. Officer, or have you had an opportunity to go over 
any written memoranda of the accident? A Memory 
only. 

• • • • 


I 

I 

I 


I 

i 
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403 Armamdo Garcia, Jr., 

called as a witness by the Plaintiff, having been 
duly sworn, was examined and testified as follows, 

through the interpreter: 

• • • • 

404 Direct Exammation 


Q Mr. Garcia, are you the son of the Plaintiff 
405 in this case? A Yes, sir. 

• • • • 

Q Were yon present at the time that accident oc¬ 
curred, and did you see it? A Yes, sir. 

• • • • 

411 Q Now, what was the color of the light just 
before your father started across the intersection? 

A That means before crossing the street? 

Q Yes. A Bed. 

• • • • 

Q Well, you say the traffic light was red. Did your 
father start across the street while the light was 

412 red? A No. 

Q What happened? When did he start across? 
A When the light turned green. 

Q And you crossed over with him? A I stepped 
down the street with him. I crossed with him. 

• • • • 

413 Q Was the crosswalk marked on both sides with 
white lines painted on the street, or on one side? 

A With two lines; with two. 

• • • • 
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Q When the light changed to green and your father 
started across Connecticut Avenue towards the Statler— 
A When the light turned green? 

Q Yes, when the light turned green. Was your father 
walking within the crosswalk marks you have referred 
to, or outside of the crosswalk marks? A Within the 
two white lines. 

• • • • 

414 Q Were you walking across at the same time, 
and if so, where were you? A Well, we crossed 
at the same time. But he was going in front of me, a 
little in front of me, two feet in front, two or three feet, 
a few feet, a few steps ahead of me. 

• • • 4 » 

Q Did you see your father when the street-car and 
your father were in collision, came together? A I saw 
him when he was struck. 

Q And what struck him? A In the nose and the arm. 

• • • • 

416 TEGE COURT: Did something hit your father? 
THE WITNESS: The street car. 

• • • • 

BY MB. OFFETT: 

Q What part of the street car hit him? A The 
front part of the street car. This one (indicating). The 
front part of the street car, this one. 

• • • • 

Q Assume this is a street car— Oh, I see what he 
is indicating. There is a street car in the picture. I 
can use that one. 

• • • • 

417 Q What part of the street car hit your father? 
MB. BOBEBSON: May the record show the 

witness is indicating the right door up on the front 
THE COUBT: I did not see him. 


MR. OFFXJTT: I do not think that is what he is 
doing. 

THE COURT: All right, there he is marking it. 
THE WITNESS: I can’t do it very well here. I 
can’t distinguish very well. 

THE COURT: All right, I think that makes it clear. 
BY MR. OFFXJTT: 

Q Can you describe what part of the car struck, hit 
your father? A Not exactly, because I did not see, be¬ 
cause I was looking at the light, and when I looked again 
he had been struck. 

Q What was the color of the light when you were 
looking at it just before your father was struck? A 
Green. 

Q And did you hear any warning bell or signal before 
your father was struck? A None. 

418 Q Is your hearing good? A Whether my 
hearing is good? 

Q Yes. A Yes. 

Q And was it good at the time of this accident? A 
Perfect. 

• • • • 

419 Q Will you show us where the light was that 
you said before you started across was red and 

just before the accident happened was green? A It 
was here under a tree. 

MR. OFFXJTT: May the record show that he is in¬ 
dicating the southeast comer of the intersection, near 
the park. 

MR. ROBERSON: Yes, Your Honor, and the marks 
he made where he was and where his father was when 
he was struck should be explained. The picture is cov¬ 
ered with crossmarks. 

MR. OFFXJTT: Yes, sir, and he has shown a cross- 
mark just alongside the west rail of the south- 

420 bound street-car tracks, near the northwest comer 
of the intersection and immediately back of that 
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is a dot or mark that he has placed there. That cross¬ 
mark is where his father was, and the dot in back of it 
is where he indicated he was. 

MR. ROBERSON: Yes. 

• • • • 

Q When your father was hit, what happened to him, 
and what part of him was struck, or hit? A What 
happened to him? Well, he fell on the ground and he 
had much blood, and his whole body stained with blood. 

• • • • 

422 Q At the scene of the accident after your 
father was hurt did anyone identify himself as 
the motorman of the street car, to you? 

• • • • 

A None. Neither did the driver of the car. I 

• « • • I 

445 MR. OFFUTT: While the clerk is marking i 
those, if your Honor please, I think we can dis- | 

pose of something else. j 

THE COURT: All right. j 

MR. OFFUTT: May we approach the bench | 

446 on the traflSc regulations. Your Honor? ! 

THE COURT: All right. j 

(At the bench.) I 

MR. OFFUTT: If the Court please, I offer the fol- I 
lowing traffic regulations, and I think I told Mr. Rober- | 
son some of them. j 

• • • • I 

]MR. OFFUTT: Article 11, jSection 4; and only so j 

much of that as goes down to “red or stop.’’ It has to | 
do with traffic. j 

THE COURT: All right. Let’s get the others, then j 
we will go over each one and see if there is any objection, j 
MR. OFFUTT: Then Article HI, Section 5 (a). j 

Then Section 6. | 


I 

I 


I 



36 A 


THE COURT: Of Article m? 

ME. OFFUTT: The same Article, yes, your Honor. 
Then Article VI, Section 22 (b). 

Section 28 (a), the first paragraph. 

THE COURT: That also is of Article VI? 

MR. OFFUTT: That is right, your Honor. 

Section 29 (a), the second paragraph. 

Then Section 53 of Article VII, having to do with 
horns. That is aU, if your Honor please. 

447 THE COURT: All right, Mr. Roberson, what 
about the Article 11, Section 4, that part of it 

he wants in? 

MR. ROBERSON: Your Honor, they are all all right 
except the last two. 

• • • • 

448 ARTICLE VII, Section 53, is withdrawn. 

MR. OFFUTT: Yes. 

THE COURT: All right, the others are admitted. 
They do not require an exhibit number. The trial order 
covers that. There are no objections to the ones that 
are admitted. 

• • • • 

449 MR. OFFUTT: From now on it is all in Eng¬ 
lish ; I can take over, thank you. 

• • • • 

450 Now reading the traflSc regulations which were 
in effect at that time. Reading now Article II, 

Section 4. 

“Traffic Control Signal Legend. 

“(a) Whenever traffic at an intersection is controlled 
by traffic-control signals exhibiting colored lights or the 
words ‘Go% ‘Caution’, and ‘Stop’, said lights and terms 
shall indicate as follows, except as provided in Section 
( 6 ): 

“ ‘Green’, or ‘Go’—Traffic facing the signal may pro¬ 
ceed, except that vehicular traffic shall yield the right- 


of-way to pedestrians, and vehicles lawfully within a 
cross-walk or the intersection at the time such signal was 
exhibited. 

‘Yellow^ or ‘Caution^—^when shown with the ‘Green^ 
or ‘Go^ traffic facing the signal shall stop before enter¬ 
ing the nearest cross-walk at the intersection, unless so 
close td the intersection a stop can not be made in 
safety. 

“ ‘Red’ or ‘Stop’—^traffic facing the signal shall stop 
before entering the nearest cross-walk at the intersection 
or at such other point as may be designated by the Di¬ 
rector, and remain standing until ‘Green’ or ‘Go’ is 
shown alone.” 

Article III, Section 5 “Pedestrians’ Right-of-Way. 
451 “The driver of a vehicle shall yield the right- 
of-way to a pedestrian crossing the roadway with 
any marked cross-walk or with any unmarked cross-walk 
at the end of a block, except at intersections where the 
movement of traffic is being regulated by police officers, 
or traffic-control signals, or at any point where a pedes¬ 
trian tunnel has been provided.” 

Section 6 of the same Article, “Pedestrians’ Rights 
and Duties at Controlled Intersections:” 

“At intersections where traffic is controlled by traffic- 
controlled signs, or by police officers, drivers of vehicles 
shall yield the right-of-way to pedestrians crossing, or 
those who have started to cross the roadway on a ‘Green’ 
or ‘Go’ signal: Provided, however, that in the event 
the signal changes after such pedestrian has started to 
cross the roadway on a ‘Green’ or ‘Go’ signal he shall 
proceed only to the next safety zone, if any, and shall 
remain there until the ‘Green’ or ‘Go’ signal again ap¬ 
pears.” 

Then Article VI, Section 22, “Restrictions as to 
Speed.” 

“(b) No person shall drive a vehicle upon a high¬ 
way at a greater speed than is reasonable and prudent 
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having due regard to the traffic, surface and width 

452 of the highway, and the hazards at intersections, 
and any other conditions then existing/’ 

Then Section 28, “Eight-of-Way Between Vehicles.” 

*‘(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” 

That is the first paragraph of that section 28. That is 
aU we have to offer, except— 

MR. EOBERSON: May we approach the bench on 
one of those? 

THE COURT: Yes. 

(At the bench.) 

MR. ROBERSON: Upon hearing Mr. Offutt read 
Traffic Regulation Section 22 (b), it appears to me that 
I was too hasty in not objecting to it. That is the one 
about speed. I would move that the jury be instructed 
to disregard it, because so far there is no evidence 
about speed on the part of the street car and they 
should not be allowed to speculate about that speed. 
There is certainly nothing whatsoever here about speed. 

THE COURT: I don’t think it is prejudicial. Every¬ 
body knows that that is the law, that you must operate 
the vehicle at such speed as takes into consideration the 
traffic that is there at the intersection. 

MR. ROBERSON: But I do believe that the giving 
of that traffic regulation gives the idea that speed 

453 does enter into the picture, and there has been no 
evidence which wrould justify such. 

THE COURT: I think you are right, there is no evi¬ 
dence that there is any excessive speed; but I do not 
know whether the evidence of the thing moving at all 
might be wrong in the circumstances. That is the situa¬ 
tion. 

MR. ROBERSON: Well, I wanted to state my point 
of objection. 
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THE COURT: I do not think I will order that 
stricken at this time. Of course, it has no application 
unless the jury finds that there was an excessive rate of 
speed under the conditions then obtaining. 

ME. KOBEESON: There is no evidence at all pertain¬ 
ing to speed 

THE COUET: Well, I do not think I will withdraw 
it under the circumstances. 

• • • • 

457 Joseph Fmion 

was called as a witness by Plaintiff, having first 
been duly sworn, was examined and testified as follows: 

• • • • 

Direct Eooamination 

Q State your full name, please? A Joseph Parlon. 

Q Mr. Parlon, you are the foreman of Operations 
Section of the Vehicle Traffic Department? A Yes, sir. 

Q Does that have to do with the painting of white 
lines at intersections and cross-walks at various places 
throughout the city? A That is right 

Q Did you in compliance with that subpoena produce 
here the records of your office showing the cross-walk 
locations on the north side of K Street at the intersec¬ 
tion of Connecticut Avenue and K Streets North- 

458 west as of August 10, 1947? A I didn’t bring 
any diagrams of the intersection at that time. 

Q Have you your records by which you can tell me 
the width of the cross-walk on that— A There is a 
verbal order that was given at the time the cross-walk 
vras painted, 25 feet north of the north curbline of K 
Street. 

Q Showing you this photograph which is marked 
“Plaintiff’s Exhibit No. 1,” and indicating what appears 
on here to be a white line going across Connecticut Ave- 


I 

i 

_ I 
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nue on the north cross-walk, is that, without going into 
exact measnrements, about the location of the line you 
have referred to? A That is correct. 

Q Were the lines painted on the cross-walk you have 
referred to in that manner? A Yes, sir, as far as I 
can see. 

Q Now, let me show you this plat on the blackboard, 
to indicate a line 25 feet back from the north curbline 
which went across Connecticut Avenue in the manner I 
am indicating here? A That is right 
Q There was no line here at the curbline itself, as far 
as you know? A Not as far as I know, sir. 

• • • • 

459 I wonder if I might now just continue a straight 
continuous line approximately where the line is, on 

this blackboard? 

• • • • 

Q Did it go all the way across the car tracks? A 
No. It started eighteen inches each side of the tracks. 

Q Eighteen inches each side of the tracks? A Yes, 
sir. 

• • • • 

460 ME. EOBEESON: At this time I wish to make 
a motion for directed verdict on the ground of 

contributory negligence as a matter of law. 

• • • • 

462 THE COUET: I feel this way about it. Un¬ 
doubtedly what you say is correct, in that a per¬ 
son may be guilty of contributory negligence, even though 
he has the right-of-way and is exercising it. At the 
same time, undoubtedly a reasonable prudent x>erson is 
not called upon to exercise the same kind of vigilance as 
he would if he did not have the right-of-way, in that 
situation. I think, therefore, that together with the pos¬ 
sible application of the doctrine of last clear chance, it 
ought to be a question of fact and not one of law. That 
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is the view I take of it I do not for one minute say 
that if I was the finder of the fact, that I would not find 
there was contributory negligence. As a matter of fact, 
I am not too sure that I w’ould even hold that there was 
negligence on the part of the Defendant; but at the same 
time the situation compels the consideration of it as a 
matter of fact, and not as a matter of law. 

For that reason I deny the motion for a directed ver¬ 
dict, which I take it, is a motion for judgment for the 
Defendant at this time. 

• • • • 

464 Clayton Henry 

called as a witness by the Defendant, having been 
first duly sworn, was examined and testified as follows: 

Direct Exammation 

BY MB. BOBEBSON: 

Q Will you state your full name, Mr. Henry! A 
Clayton Henry. 

465 Q What is your residence address? A 2132 
Wyoming Avenue, Northwest 

Q Where do you work, sir? A WeU, I work pri¬ 
marily for myself, as an artist I do w:ork for the 
National Zoo and various other— 

Q Where were you residing in August of 1947? A 
At the Potomac Hotel, 18th and G. 

• • • • 

467 Q Mr. Henry, on August 10, 1947, did you see 
an accident at or near the comer of K Street and 
Connecticut Avenue, Northwest, Washington, D. C.? 

468 A Well, as I say, I was on a street car. I did 
not actually see this. I was sitting on the left- 

hand side of the street car at the time. 
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Q About what time of day -was it? A Gee, I don^t 
recall, sir. 

• • • • 

Q You were accompanied by your wife, were you? 
A Yes, sir. 

• • • • 

Q And where did the accident occur? A I believe 
it was at Connecticut Avenue and K. 

Q Where were you sitting on the street car? A I 
was sitting on the left-hand side of the street car, on 
the side behind the motorman. 

Q About how far behind him were you sitting? A I 
believe I was in the—there is a row of seats, you know 
where the two seats are, we were in the seat just behind 
the front seat, I believe it was. 

• • • • 

470 Q Well, go ahead and tell us what you did 
personally see and hear on this occasion; not what 

someone told you, but what you saw sind heard yourself. 
A Well, my wife and I were coming down from the 

Zoo towards 14th and H, and my wife pointed out that— 

• • • • 

What I was going to say was she called my attention 
to a gentleman in a white suit It was a very nice- 
looking white suit. And I turned to see the gentleman 
to my right here (indicating), and I said it was a very 
nice-looking suit. The gentleman was coming over to¬ 
wards the street car. At the same time my wife 

471 and I were talking and I turned around to see, 
make mention of where we were going to get off, 

to go and eat, or something like that, and I heard a 
slight bump, and I turned around to my wife and said, 
‘‘What’s that?” And we looked and then I saw this 
gentleman in the white suit with his nose bleeding. 

• • • • 
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Q When yon first saw the gentleman in the white snit, 
Mr. Henry, do yon remember whether the street car was 
in motion or standing still? A Well, as I recall, I 
think we were getting ready to move at the time. The 
car was moving very slowly at the time, to my remem¬ 
brance. 

Q Moving very slowly at the time yon first saw the 
gentleman in the white snit? A Yes. 

Q Conld yon tell from what direction this slight bnmp 
was that yon heard? A The only thing that I 
472 knew that I was called attention to, I heard a 
slight bnmp to the side, like somebody, a child, or 
something, had hit the side of the car. 

Q On which side of the car did yon hear the noise? 
A On the right side. 

Q Was it in front of yon or behind where yon were 
sitting? A Gree, I do not know. 

Q Yon can not give ns any idea of what part of the 
car yon heard the bnmp? A Jnst that it appeared to 
be on this right side of me, that is all. 

Q Can yon fix it with relation to the sets of doors 
on the street car? Yon know there is a set of doors on 
the front of the car and another back towards the cen¬ 
ter. A Gee, I conldn’t say so. 

Q Yon conldn’t say whether it was between those 
doors or back behind the center doors? A No, becanse 
I was conversing on the car, natnrally very low, on the 
car and I had heard this slight bnmp. Bnt I conld not 
tell yon where it came from. 

• • • • 

474 Q Did the street car move very far after yon 
heard this bnmp? A I do not believe so, sir. 

• • • • 
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Cross Examination 
BY MR OFFUTT: 

Q When yon saw this man with the white snit, and 
his nose was bleeding, after you heard this hump, was 
he standing up, sitting up, lying down, or what was he 
doing! A As I recall, sir, after I heard the bump I 
more or less turned like this in my seat, when I saw the 
man with, I believe, I do not know whether he had 
475 his hand to his nose or not, but I could see him 
from where I was sitting and— 

THE COURT: The question is, in what position was 
he when you did see him! 

THE WITNESS: He must have been standing up, 
because I was still sitting in my chair, in my seat. 

BY ME. OFFUTT: 

Q And your wife was on the same side with you, or 
the other side! A Sitting next to me, on this side 
(indicating). 

Q On your right side? A Yes. 

Q And you were sitting next to the window? A Yes. 

Q So if you were sitting next to the window, you 
would be looking over to the east side of Connecticut 
Avenue! A Yes. 

Q And the sound you heard was on this side of the 
street car (indicating)? A Yes. 

Q And you could not tell whether it was in front or 
back of you; aU you know is it was on the right-hand 
side? A Yes. < 

Q So you could not tell whether the street car hit 
something or something hit the street car, could you? 
A No, sir. 

• • • • 

481 Mcurie Hem/ry 


called as a witness by the Defendant, having first 
been duly sworn, was examined and testified as follows: 
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Direct Examination 

• • • • 

Q You are the wife of Mr. Clayton Henry? A Yes, 
sir. 

• • • • 

Q Mrs. Henry, on August 10, 1947, were you and your 
husband passengers on a southbound Connecticut 

482 Avenue street car? A Yes, sir. 

Q Did you witness an accident on that date? 
A Yes, sir. 

Q Where did the accident take place? A It vras on 
K, around K and Connecticut on the comer. 

Q Was it north of that intersection? A Yes, sir. 

Q Where were you sitting on the street car, Mrs. 
Henry? A We were sitting almost directly behind the 
motorman, in the first double seat, on the right-hand 
side as you get in the car. 

Q Did you see the accident occur? A Yes, sir. 

Q Tell us what you saw. A I remember the car 
stopped to let some passengers off, or on, I do not re¬ 
member exactly. 

THE COURT: Talk a little louder, if you can. 

THE WITNESS: Yes, sir; surely. And my husband 
said he noticed some people leaving the curb and they 
were coming towards the car, and the light turned green, 
and we had started up, and my husband said, ‘‘That 
man”— 

• • • • 

483 Q All right. Don’t tell us what your husband 
said, but what you yourself observed. A I no¬ 
ticed the light was green and the car started, and I 
turned to my right and looked out the window and saw 
some people coming across K Street. 

Q Across what? A Across Connecticut, not K Street, 
across Connecticut; and this man was coming toward the 
car and I was afraid that he was going to get hit. 
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Q By what! A Going to walk into the trolley car; 
which he did. And it happened very, very quickly as I 
remember. 

Q Where did he come into contact with the 
4S4 street car? What portion of the street car? A It 
w’as on the side of the car, on my right-hand side. 
And it was midway between the front entrance of the 
<»r and the middle entrance. It was mid-way between 
there. 

Q I see. And did you at that time notice the color 
of the traffic light? A Yes, sir. It was green. 

MR. ROBERSON: No further questions. 

Cross Exammaiion 

BY MR. FARRELL: 

• • • • 

486 Q So you were sitting directly in behind the 
motorman and in the regular seat? It was not the 

long seat you were sitting in? A That is right. 

Q You were sitting in the first seat behind the long 
seat, is that right? A Yes. 

Q And was the seat, was that right next to the long* 
seat behind the motorman? A Yes, sir. 

Q So that in sitting in the seat which you occupied 
were you near the window or were you near the aisle? 
A Well, that is, it is very difficult to say. I could not 
remember exactly where I was sitting. It seems to me 
that I was sitting near the window, because as I got on 
the car my husband paid the fare and got in back of me, 
and then I sat there and he sat next to me on the aisle. 
But I could not say definitely. 

• • • • 

487 Q Now, did the street car stop at the platform 
on Connecticut Avenue, at the intersection of Con¬ 
necticut Avenue and K? A Yes, sir, it seems, yes. 
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Q At that time when it stopped, do you recall what 
the color of the light w’as? A No, I do not. I only 
remember that when we started that it was green. 

Q When you started it was green? A Yes, sir. 

Q Now, after you stopped at the platform at that in¬ 
tersection, when the street car stopped at the platform 
at the intersection, did any passengers get off? A It 
seems to me that passengers got off. I do not remember 
whether any got on. 

Q You do not remember whether any got on? A No, 
I could not say. 

Q After the street car, after the motorman closed 
the door on the street car, did he pull up to the inter¬ 
section of Connecticut Avenue and K Street? A All I 
remember is that the car had started and it had 
488 the green light. It seems to me that after it had 
started was when the man walked into the car. 

Q And you saw the green light? A Yes, sir. 

Q Now, I show you this diagram which is placed on 
this blackboard here, and would you show me which green 
light you are looking at? This is K Street. This is the 
east side and this is the west side. This is Connecticut 
Avenue and this is north and this is south. 

Now, will you show me which green light you were 
looking at when you were— A It seems to me it was 
on the lower left-hand side, on my left. 

MR. ROBERSON: This one, you mean (indicating)? 

THE WITNESS: Yes, sir. 

MR. FARRELL: Let the record show that that is the 
northeast— 

;MR, ROBERSON: No, the southwest. 

THE COURT: Southwest corner of the intersection. 

• • • • 


I 


I 
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BY MR. OFFUTT: 

• • • • 

503 Q Now, you did not actually see the street car 
and whatever object it was that caused the noise, 

TOme together, did you? A No, sir, I did not. 

Q And do you recall whether you were seated next to 
the window or on the aisle, on the seat you were sitting 
on? A I do not remember exactly. I presume I was 
sitting near the window, but I would not say for sure. 

• • • • 

504 Q Now, then, when the street car stopped, did 
you notice the light at that time, when it first 

stopped? A When it first stopped? 

Q Yes. A No, sir. 

Q Now, when— Did the street car start up after it 
had stopped before you heard this impact, or do you 
know? A It had started up and it seemed to me 

505 it was just gliding, and these people were coming 
across the street, but it was going very slowly at 

the time, and the light was green. 

Q Now, when you referred to the people coming 
across the street, you mean a group of people including 
this man who was later injured? A It seems to me 
there was a woman and another man or two with hina. 
I am not quite certain about that. But there were other 
people with him, if I remember correctly. 

Q And when you saw those people, were they within 
what would be the cross-walk, that is, down near the 
comer of K Street, ahead of the street car? A I do 
not believe they were in the cross-walk. 

0 You do not believe that? A I really did not 
notice at the time, but I—^when the street car stopped I 
do not think it was past the crosswalk, but I could not 
say whether they were or not. 
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Q When the street car stopped, when it first stopped, 
to let the passengers off, that is the time you are talking j 
about when it was not at the cross-walk? A That is I 
right. I 

Q It was at the loading platform then, wasn^t it? ! 

A Yes. ! 

I 

Q Then the street-car started to move slowly I 

506 forward, I think you said? A I think that is i 

right. I 

Q Then it was after the street car started to move j 
slowly forward that you noticed people coming across, ' 

was it? A Yes, sir. j 

Q Or was it before that time? A It seems to me I | 
remember them standing there when the street car was | 
stopped, and after the car was moving I saw them com- | 
ing towards the car, j 

Q You saw them standing there? You mean you saw | 
the people standing there? A When the car was j 
stopped at the platform. j 

Q You saw the people standing where? A On Con- | 
necticut, on the curb, like. j 

Q Now, when you saw the people standing on the I 
curb, you at that time do not know what the color of I 
the light w’as, do you? A No, sir. | 

Q Either for K Street or for Connecticut Avenue? I 
A No, sir. I 

Q And you saw the people next when they were out | 
near some place between the curb and the street car j 
tracks, isn’t that right? A That is right. j 

Q And they were going westward toward the j 

507 Statler Hotel, were they not? A Yes, sir. j 

Q And were they not down near the comer of I 
K Street? A Yes, sir. j 

Q Now, when you say they were in that space, do you | 
remember whether they were nearer to the tracks, or j 
nearer the curb, or about midway, would you say? I 
THE COURT: When? I 


! 

I 
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BY ME. OFFUTT; 

Q When you saw the people the second time, when 
they were between the curb and the street-car tracks? 
A Well, I think this man was a bit ahead of the others 
and he just kept coming towards the car, and I think 
the others sort of hung back a little bit. 

Q In back of him? A Yes. 

Q And they were all out between the curb and the 
street-car tracks at that time, were they not? A Yes. 

Q Now, you saw them out of the front window at 
that time, did you not? That is the front of the street 
car? A The car was in motion then when they were 
coming across the street. 

• • • • 

508 ME. OFFUTT: I asked the specific question in 
the leading form: ‘^Did you not see them through 

the front window, that is, the window which was stredght 
ahead of you?” 

THE COUET: I think you understand that, don’t 
you? 

THE WITNESS: I think it was on the side. 

BY ME. OFFUTT: 

Q On the side? A Yes. 

Q Do you remember, or are you just guessing about 
it? A No, because it seems to me I was looking over 
and saw them coming and somebody said the man was 
going to— 

509 Q Someone said to you what? A Someone 
said the man was going to walk into the car, and 

just then I felt the impact, and he had just— 

Q All right, now. You have answered the question. 
All I am asking is which window did you see them 
through? A I believe it was over to the side. 

Q You were looking over to the side, out the side 
window? A Yes. 

Q And the street car was in motion then? A Yes. 
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Q And you said you believed that someone said that 
he, or they were going— A They said that man was 
going to get hit. 

Q Somebody said that! A Yes. 

Q Did you say that yesterday? That someone said 
that a man was going to walk into the side of the car? 
A When I was talking to you? 

Q When you wer^ testifying yesterday, you did not 
say that, did you? A No. 

510 Q Did you talk to anyone this morning before 
you testified about the case at all? A No. 

Q All right. Now yesterday you were—^you testified 
in answer to a question on page—as you began to testify 
you vrere asked ‘‘Tell us what you saw.” Then you 
said “I remember the car stopped to let some passengers 
off or on, I don^t remember exactly, and my husband said 
he noticed some people leaving the curb and they were 
coming towards the car, the light had turned to green 
and we started up and my husband said, “That man!”— 
and then you were stopped by the Court. Mr. Farrell 
made an objection. The Court told you not to repeat 
what your husband had said, but only what you saw. 

Now, it was your husband who said that, was it not? 
A Yes, sir. 

Q That is where you stopped and you have now 
added what your husband said, that “that man is going 
to walk into the side of the street car”? A Yes, sir. 

Q Well, the Court told you yesterday not to say what 
your husband said, 

MR. ROBERSON: Now, if the Court please, he asked 
for that. 

MR. OFFUTT: No. I asked what window she 

511 was looking out. Mr. Roberson does not hear 
very well. 

MR. ROBERSON: It is up to your Honor to ad¬ 
monish the witness, not up to Mr. Offutt 




52 A 


THE COURT: Well, he has called attention to the 
ruling I made yesterday, and I did. I told her not to 
repeat what her husband said. I think Mr. Offutt is 
within his rights in calling attention to what the Court 
said. I will tell the jury to disregard anything that the 
husband said. But she has the right to say that the hus¬ 
band did say something that did attract her attention. 
That is perfectly permissible. 

Let us go ahead from there. 

BY MR. OFFUTT: 

Q You understand, you are not to say what your 
husband said to you. You have the right to say that 
your husband said something that attracted your atten¬ 
tion, or something like that. A Yes, sir. 

Q Now, you said you saw the light and it vras green. 
MTien you saw’ the light and it was green, did you see 
the light out of the same window that you saw the 
people! A No, sir. I was looking ahead of me when 
I saw the light. 

Q Well, let us see if I can understand what you 
512 have in mind there. Now you saw the group of 
people—^first you sawr them on the curb, is that 
right! A Yes. 

Q At that time the car w’as at a standstill at the 
platform? A Yes. 

Q I want to show’ you this photograph which is in 
evidence, Plaintiff’s Exhibit No. 1. You have not seen 
this yet, have you? A No, sir. 

Q And I direct your attention to the platform. See 
the platform here? A Yes. 

Q And you notice there is a street car stopped right 
at the end of the platform? A Yes. 

Q And do you notice the cross-walk line is some dis¬ 
tance in front of it? A Yes. 

Q Just from about the same distance, approximately 
as far as w’e can see in the photograph, to that white 
line, at that line to where if a line w’ere extended— 
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MR. ROBERSON: Mr. Offutt is testifying now about 
bow far the distance is from the sidewalk to the curb- 
line and how far it is from the loading platform to the 
cross-w’alk. 

513 He is not asking a question. He is testifying. 
ME. OFFUTT: I am describing something that 

is show’n on there. I am asking the witness if it is not so. 

THE COURT: Now ask her, and I can determine 
better than I can at the moment, what the question is 
and whether it is admissible. 

BY MR. OFFUTT : 

Q I ask you if it does not appear to you as you look 
at this photograph using this as a straight line as 
though one were extended across like the white line which 
appears on the photograph here— A Yes. 

Q Does it not appear to be about the same distance 
as from the end of the platform to the white line, as 
from the white line to w-here this line would extend 
across connecting the two curbs? A This looks like a 
shorter distance. 

Q That is, the distance betw^een the platform and the 
white line looks shorter? A Yes, sir, it does to me. 

Q Keep your voice up because everyone has to hear 
you. 

All right, we can fix that very easily. Suppose we 
just put it flat here and we just take the paper— 

THE COURT: Now, Mr. Offutt, once upon a 

514 time we had exactly that question when you were 
counsel in the case, and you objected very seriously 

to using a photograph to measure distances, because of 
the perspective— 

MR. OFFUTT: That is right, your Honor, I am get¬ 
ting into the same fault. I won’t do that. 

THE COURT: All right. You can ask the witness 
about what her judgment of the distance is, but not by 
plotting it on the photograph. 
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ME. OFFUTT: That is right, thank you, your Honor. 
I forgot about that 

• • • • 

Q And when the street car was stopped, that is the 
time you saw the people over on the curb over 

515 w’here this mark is? See, there is a mark on the 
curb; see that in pen? • • • A Well, it was 

somewhere around here (indicating). I could not say 
exactly. 

Q Somewhere around, you have indicated where that 
mark is? A I do not remember whether it was in the 
cross-walk, or above the cross-walk. 

• • • • 

516 BY ME. OFFUTT: 

Q When you saw them on the curb, were you 
looking out the front window of the street car, or the 
side window of the street car? A I was looking to the 
right, out the side. 

Q Out the side window? A Yes, sir. 

Q Now, there are five windows on the side, do you 
notice that? A Yes, sir. 

Q Is that street car a similar type of street car with 
five w’indows between the front door and the side doors 
on the side? A Offhand, I would say it was similar, 
but I do not remember whether all the trolleys are alike. 
I do not know whether they have five windows, or not. 

Q And do you recall whether you saw out of the 
first window, the second window, or the third window, 
or what one of those side windows? A No, I do not 
remember that. 

Q But you do remember you saw them out the side 
window when they were standing on the sidewalk? A 
Yes. 

Q Then, it was after that, was it not, that you 

517 saw the people again when they were crossing the 
street, and between the sidewalk and—^between the 

curb and the street-car tracks? A Yes, sir. 
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Q That is the next thing you noticed? A Yes. 

Q Then was it after that that yon saw the light, the 
color? A No, sir, because the car was starting to move, 
and I noticed the bight was green, and then I noticed the 
people in the street coming towards the car. 

Q Now, when the car started to move, did you notice 
the car start to move? A Yes, sir. I looked up and 
saw the green light just as it started. 

Q My question was: Did you notice the car start to 
move when it started to move? A Yes. 

Q What was it about the car moving that caused you 
to notice, if there was anything? A I just noticed that 
we stopped, and I looked up and saw the light and then 
the car started. 

Q You—oh, the car stopped and you looked up and 
saw the light, and then the car started, is that 
518-519 right? A Yes, sir. 

Q Now when you looked up and saw the light 
and the car started, did you look and see the light 
through the right windows from out of the side, or 
through the front window? A It seems to me that it 
was right ahead of me. 

Q Well, you saw the light before the car started 
after it stopped, did you not? A Please repeat that. 

Q You saw the light before the car started, out the 
front window, is that right? A Well, I would say it 
was simultaneous. 

Q Simultaneously, all right. And you saw the light 
as the car started at that time? A Yes, sir. 

Q And that is when you saw it out of the window? 
A Yes, sir. 

Q Now, you will notice that this street car in the 
photograph is—^well, let us put it this way. 

I may have the same thing, your Honor, a distortion, 
but I do not know. 

You put the paper down alongside the track, coming 
down Connecticut Avenue in the same way the car is 
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going. The car is headed so it would look straight 

520 over to the southwest comer where the park is, 
is that right! Do you notice it? A That way it 

does. 

Q All right. That is where the car was standing still 
as you said it was when it was stopped. A Yes. 

Q And you looked out and you said you saw the light 
was green. Correct? A Yes. 

Q As the car started? A Yes. 

Q And do you see there is a pole right here, as I 
have the paper along the street-car track? Do you notice 
there is a pole—I will move the paper so you can see 
the top of it, too, with a pen-mark on it, at that comer? 
Do you see it? A Oh, this, yes. 

Q Can you see the light covers there? Take this 
magnifying glass and raise it up so that you can see. 
Notice there is a trafiSc light pole. See it? Up towards 
the top of it. A Just from looking at it I could not say 
it was a traffic light. 

521 Q You see it is a light pole of some kind? A 
Yes, sir. 

O And vou see the ink mark on it? A Yes. 

■j w 

Q And it is right next to that park? A Yes. May 
I ask you something? 

THE COUET: What is it you want to ask? 

THE WITNESS: I think this photograph is a hit 
misleading, because it seems to be taken at an angle, and 
I think it would look differently if it was taken straight 
on. 

BY MB. OFFUTT: 

Q You do? A Yes. 

Q Did you ever see one looking straight on? A No. 

• • • • 

Q Before you saw this picture, did you remem- 

522 her that the street-car tracks turned? A Yes, sir. 

Q But did you remember that the street-car 
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tracks had not turned when it was standing back at the 
platform, when you testified yesterday! Did you re¬ 
member that! A No, I do not remember. 

Q And of course you do not know whether the street¬ 
car was facing down, straight down 17th Street at K! 
You knew that, did you not! A Yes. 

Q And you did not know when you testified yester¬ 
day, that the street car where it was at the loading plat¬ 
form would be facing towards the southwest comer of 
the intersection rather than straight down 17th, did 
you— 

MR. ROBERSON: Southeast, Mr. Offutt. 

BY MR. OFFUTT: 

Q Southeast, that is right. A That is right. 

Q Do you remember now that as you were coming 
down Connecticut Avenue before you get into 17th Street, 
that you would be facing right into the comer of the 
park; do you remember that! A The car would be fac¬ 
ing it. But I could be facing in any direction. 

Q I understand that, but you said you were 
523 looking ahead at that time. A That is right. 

Q Now, then the street car started up, I believe 
you said, and moved very slowly; is that right! A Yes, 
sir. 

Q And it was after that that you heard some impact 
of some kind! A Yes, sir. 

Q Is that correct! I mean, it was after that street 
car started, it was moving slowly! A Yes, that is 
right. 

Q And after you saw that light, looking out the front 
of the street car, that it was green, that you heard the 
impact! A Yes, sir. 

Q And that was—^was it a sound like two pieces of 
metal, or a thud— A No, it was like a thud. 

Q And it was easily heard, clearly heard! A Yes, 
sir. 
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Q And did it not come from the right-hand side of 
the street car? A Yes, sir. 

Q And as yon heard the sound you could not tell 
what part of the street car it was on, other than 

524 it was on your right, could you? A No, I could 
not tell. 

Q By the way, you did not hear any bell before the 
thud, did you? A I do not remember hearing any. 

Q Yes, ma’am. • And then after the thud or thump or 
w'-hatever it was, was heard by you, then the street car 
stopped, did it not, Mrs. Henry? A Yes, sir. 

Q And when it stopped, do you remember where the 
front of the street car was, or did you get up from your 
seat and look out the right side of the street car to see 
what had actually happened? A Yes, I jumped up and 
looked out the window’, and it seemed that the man had 
fallen down and he was bleeding.- 
Q Was he bleeding slightly or quite a bit? A Well, 
I do not think he was bleeding excessively, but he was 
bleeding. 

Q And could you see w’hat part of him was bleeding, 
w’hether it was his head, face or— A It was around 
his face somewhere. 

Q Did that make you a little nervous? A Yes, it 
did. 

Q Excited? And then you sat down in your 

525 seat didn’t you? A Yes, sir. 

Q And did not look any more? A That is 

right. 

• • • • 

527 Q Was there anything unusual about the man 
w’ho was injured, that you can recall, that stands 
out? A I remember he was wearing a very light suit. 

Q Now, you said “very light.” Do you mean light 
in shade? A Yes. 

Q Not white? A Maybe an off-white or something; 
very light. 
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• • • • 

528 Q And as you saw tlie man with the bleeding, 
on the street, I believe you said he was knocked 
down, or fell down; did he appear to be injured other 
than just some slight scratch or something? He ap¬ 
peared to be injured or something? A I thought he 
had perhaps broken his nose or something, but nothing 
more than that, nothing more serious than that. 

Q But you could tell when looking out there—^he 
was still on the street, was he not? When you last 
looked he was on the street ? A Yes, sir. 

• • • • 


529 Arlene Loomis 

• • • • 

530 Direct Examvnation 
BY ME. ROBERSON: 

Q Your name is Miss Arlene Loomis? A Yes, sir. 

• • • • 

Q Where are you employed? A John Stone, Inc. 

Q Where is that located? A Connecticut Avenue 
at R Street. 

• • • • 

Q Calling your attention to Sunday afternoon, Au¬ 
gust 10, 1947, were you a passenger on a southbound 
street car on Connecticut Avenue? A Yes, sir. 

Q Do you recall an accident between that streetcar 
and a pedestrian while you were a passenger on the 
streetcar? A Yes, sir. 

531 Q Where were you sitting on the car? A About 
the center. Some seats in front of me and some 

seats behind me. Just about the center of the car, sir. 

Q On which side of the car? A On the right-hand 
side going down Connecticut. 
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Q Now, you were headed in which direction? A I 
was headed towards F Street. 

Q Southbound, in other words A Yes, sir. 

Q Miss Loomis, do you recall whether or not the 
street car stopped at the loading platform immediately 
north of K Street? A Yes, sir, it stopped there. 

Q Was it thereafter that this accident occurred? A 
Yes, sir, it w’^as there that the accident occurred. 

Q Tell us what you saw. Miss Loomis? A I was 
looking out of the window and I saw this man, a very 
nice-looking man, coming, and he was not noticing where 
he was going, and he bumped into the car; and my 
reaction was, sir, ‘^Oh, he wasn’t looking and he has 
hurt himself.” He bumped into the car. 

• • • • 

Q • • • Where did he bump into the car with refer¬ 
ence to where you were sitting? A Just slightly 
532 behind me. Just a little behind where I was sit¬ 
ting. 

Q And you w’ere sitting midway between the two 
doors, were you? A Yes, sir. 

• • • • 

Cross Examination 
BY MB. OFFUTT: 

Q And I think you asked where he bumped into the 
car. Where did you say he bumped into the car? A 
You see, I was sitting in just about the center, and it 
was just slightly back of where I was sitting. 

Q Did you see him? Did you actually see him bump 
into the car? A Yes, I did. 

Q You did? A Yes, sir. 

Q And what part of the car did he strike? A Well, 
I do not know. You see, it is just the height of the 
car—^his height where—do not know how to answer 
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that, sir, except that he just went into the car. 

533 Just what do you mean, about how far up on the 
car he hit? 

Q Exactly what part of the car did he strike? You 
say you saw him bump into the car? A Yes. 

Q What I want to know is what part of the car did 
he bump into? You said in your previous answer that 
it was just back of where you were sitting. A Yes, sir. 

Q That part I understand, that it was back from the 
front, behind where you were sitting. A Yes, sir. 

Q And you have indicated where you were sitting? 
A Yes, sir. 

Q So I want to know what part of the car he bumped 
into. That is the first thing I want to know, and then I 
have another question. A It was just about almost the 
center of the car, sir, because I was sitting in about the 
center of the car. 

Q Well, now, was it—^what part of his body struck 
the car? A As I noticed, it must have been his face he 
bumped, because that is what I noticed, 

Q What is that? A His face is what I noticed, his 
head that bumped the car. 

534 Q What did you notice about his head? A He 
bumped his head against the car. 

Q Oh. And now when he bumped his head against 
the car, you were actually looking at him and saw that? 
A Yes, sir, when he came into it. 

Q Beg pardon? A Yes, sir. 

Q Was he walking alone? A I did not notice wheth¬ 
er he was walking alone. I was just watching him so 
closely, and I did not notice whether he was—^there were 
a few people around, sir, but I did not notice whether 
there was anyone with him or not. 

Q A few people around him when? A Coming 
across the street at the same time. 

Q And when they were coming across the street at 
the same time, as he was coming across the street, do 
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you mean they were walking from the curb, which is on 
your right-hand side, toward the left-hand side of the 
street as you w^ere sitting? A No, they were coming 
right across the street towards—there were people com¬ 
ing across the street towards the platform. 

Q Towards the platform? A Well, towards where 
the car stops there. 

Q And the car had stopped at the platform, is 

535 that right? A No, I do not think there is a plat¬ 
form there, sir. I do not recall there was a plat¬ 
form. I think there is just a line there, as I remember. 

• • • • 

Q • • • You do not think there is a street car plat¬ 
form there? A I do not believe so. I ride the street 
car so little, but I do not think there is a street car 
platform there. 

Q But you think there is a line there? A I think 
there is a line there. I am not too sure about that. 

Q But you say the street car was stopped about 
where the street-car loading place is located there? A 
Yes, sir. 

Q And while the street car was stopped, that is' when 
you noticed this man and some other people vralk- 

536 ing towards where the street car had stopped? 
A Yes. 

Q Do you know whether the front door of the street 
car was open at that time? A No, sir, I do not know 
at all. I was just looking out of the window entirely. 

Q Yes, ma’am. And this man was, I think you said, 
not looking where he was going. Was he looking ahead 
of him, or looking over to his right, or— A No. 

Q Or looking— A He was looking down. 

Q Down the street? A Yes, he was coming across 
and looking down that way. 

Q Just imagine that you are sitting in your seat on 
the day of this accident. A All right. 
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Q And see if we can get this right. 

Wait a minute. I am just going to ask you a ques¬ 
tion. A All right. 

Q As you were sitting in your seat on the right-hand 
side of the street car, the street car had come to a 

537 stop at this place, either a mark or a platform, 
where the street car stopped, is that right! Came 

to a regular stopping place there! A Yes, sir. 

Q All right. Now, when it came to a stop did you 
notice whether the street car, the light for the street 
car—ahead of the street car—^that is, as you look through 
the front of the street car—was red! Did you notice 
that! A I did not notice, sir. I did not notice the 
lights at all, or the front of the car at alL I was look¬ 
ing out of the window, watching the people come across. 
I was mostly—^with the idea that I was looking in the 
shop windows as I was coming down. 

• • • • 

Q Now, then, while you were sitting there and while 
the street car was stopped, you noticed this man and a 
group coming across the street! A Yes, sir. 

Q And coming towards the street car, were they! A 
Yes, they were coming towards the street car. You see, 
the street car headed this way, and you say this is 

538 Connecticut. They were coming across here to¬ 
wards the car (indicating). 

• • • • 

Q Well, just confine it to what happened on that day, 
and your recollection of what occurred on that day. 

539 Just forget about other people, if you can, and 
try to recall what happened on that day. 

Can you recall where he was with respect to where you 
were sitting! If you cannot do it that way, then tell me. 
A Well, I just say he hit the car just slightly back of 
where I was sitting. 


I 
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Q You have already told us about that. Now I am 
talking about before he hit the street car, when you first 
saw him, where was he? A About how far from the 
car? 

Q Yes. How far from where— A I first noticed 
him, I should say, about seven or eight feet from the car 
when I first saw him—eight feet, somewhere like that, 
when I noticed him coming. 

Q All right- Was that 7 or 8 or 9 feet from the side 
of the street car—this is still the side of the street car— 
from where you were sitting, or was it 6 or 7 or 9 feet 
in front of where you were? A Could I answer this: 
When he was coming across the street and when I looked 
up he was about 8 or 9 feet or almost the center of Con¬ 
necticut Avenue—I mean—^yes, Connecticut Avenue, yes, 
sir. 

Looking out the window—say this is the street car and 
this is the street (indicating). I did not see him step 
off the curb, but I did notice him when he got 

540 almost to the car. 

THE COURT: Well, now, the whole question. 
Miss Loomis, is whether at that time he was in front of 
you, or back of you, or opposite you, if you can tell us. 

TBOE WITNESS: Yes, sir. He was just slightly 

back of where I was sitting on the car. Judge. 

THE COURT: Affright 
BY MR OFFUTT: 

Q And at that time you had been looking out of the 
window on your right in the shop windows? A Yes, 
sir. 

• • • • 

541 Q You did not notice any bell of any kind— 

A I did not, no. 

Q Did you hear a thump or sound as the man’s body 
or head, whatever it was, collided with the street car? 
A Well, I did not because this is what I did. When 
it happened, I put my hands up here like this and my 
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reaction was, “Oh, if he had looked where he was going 
he w’ouldn’t have hurt himself.^’ 

So, consequently with my saying that, I just did not 
hear anything like that at all. I just did like that (in¬ 
dicating), vrhen I looked down and saw it. 

Q Now”, as his head struck the—^bumped into the 
street car and you w’ere looking at him, did his head 
strike the street car about here, having in mind where 
you w’ould sit? Was it above that, up almost alongside 
of you, or was it down below your view? A It was not 
below my view, sir. But it was almost like—well, I did 
like that and looked, and just saw him. I could not 
exactly tell you exactly how far, what part of the car 
he hit. 

Q When you leaned forward and did that, you were 
then looking out and down on the street? A Well, 

542 you see, I was watching him coming across, sir, 
and I knew, he w^as going to do it. I was sitting 
just like this looking at him, so I could not tell you 
exactly. 

Q Now, will you listen to my question? A Yes, sir. 

Q And when you leaned forward and said you did 
like that, you had leaned forward after hearing the 
bump and seeing the man, and you were looking down 
at the man laying there, were you not? A I did not 
see the man laying there. When he hit the car, sir, I 
threw my hands up and said, “Oh, if he had been look¬ 
ing where he was going,” and with that I slid out of my ! 

seat and got over on the other side of the car so I would j 

not witness any more of it. j 

Q I see. Then you never saw whether he bled or not, j 

did you? A No, sir. I shut my eyes very tightly and | 

slid over on the other side of the car. j 

Q You never saw whether he went dowm or stood up, 
is that right? A No, sir, I just turned right around | 
and w'ent on the other side of the car. | 
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Q You never saw the man after that, did you? A 
No, sir. I slid in the seat on the other side, right on 
the opposite side. 

543 Q Was it after that time that the motorman or 
someone came back to you and asked you for your 

name and address? A Yes, sir. 

Q And you put it on a piece of paper? A Yes, sir. 

• • • • 

Q Now, it was while the street car was standing 

544 still that the man walked into the side of it and 
you saw that, is not that right? A Yes, I did. 

MR. OFFUTT: All right. 

THE COUET: Any further questions? 

Redirect Excmimation 

BY ME. EOBEESON: 

Q Miss Loomis, do you recall whether when the gen¬ 
tleman walked into the street car the car was in motion 
or standing still? A Sir, we were standing still. 

Q You are sure of that? You have a definite recol¬ 
lection? A Yes, because I thought at the time, why 
did—thought, well, here we were standing still and he 
wasn’t looking, with his face turned down there and why 
couldn’t he see the car, because there we were right 
standing still. 

• • • • 

545 Arthu/r C. Lovdl 

called as witness by the Defendant, having been 
first duly sworn, was examined and testified as follows: 

Direct Examwation 

BY ME. EOBEESON: 

Q State your full name, please, sir. A Arthur C. 
LovelL 
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Q Where are you employed! A Capital Transit 
Company. 

Q In what department! A Transportation Person¬ 
nel Division. 

Q Mr. Lovell, according to your record of the Transit 
Company, Personnel Division, who was the street-car 
operator involved in an accident at Connecticut Avenue 
and K Street on the 10th of August, 1947, in 
546 which Mr. Armando Garcia was injured! A The 
man’s name is John Harrison Hazzard. 

Q Is he now employed by Capital Transit Company! 

A No, sir. 

Q On what date did he leave the service of the com- i 
pany! A Mr. Hazzard resigned from the company’s I 
service— j 

MB. OFFTJTT: He did not ask him what he did. I I 
move his answer be stricken out that he resigned. I 

THE COURT: Certainly if that is what he did, he \ 
can state it. I 

MB. OFFTJTT: I will withdraw the objection. I 

TETE WITNESS: Mr. Hazzard resigned from the ! 
company’s employment. May 24,1950. j 

I 

• • • • I 

549 MB. ROBERSON: The Defendant rests, your j 

Honor. ! 

• • • • I 

550 (Following a brief recess:) j 

MB. OFFTJTT: May we approach the bench! j 

THE COURT: All right. I 

(At the bench.) | 

MB. OFFUTT: May it please your Honor, the person- i 
nel representative of the Capital Transit Company came j 
here. His testimony was offered without objection it is | 
true. The date of his resignation was given. I now j 
move, your Honor, that that testimony be stricken as | 

I 

I 

j 

I 

I 


I 
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being incompetent and irrelevant. I do not see where it 
has any competency. If it is offered for the purpose of 
saying the witness is unavailable, I think that is not the 
case, because the record will show—ordinarily the prac¬ 
tice has been in the case that they file them after service 
has been had— 

THE COURT: They do what? 

ME. OFFUTT: File the MarshaPs return after the sub¬ 
poena service has been had. But I guess the file did not 
get over there anvtime after thev were returned. 
550-A They did not put them in the file. 

But I subpoenaed this witness. He was here 
the first day, or maybe two days—two days. 

And then, if your Honor pleases, he worked on a job 
where he was making $12 a day bricklaying down here 
on a construction job. 

MR. ROBERSON: What witness are we talking 
about? 

!MR. OFFUTT: John Hazzard. This is all relating 
to that. 

So he was in court. We told him as far as the Plain¬ 
tiff was concerned we were not going to use him in our 
case, so we did not wrant to make him stick around. But 
he wrould have to see the defendant, because thev had him 
here, too. 

He indicated one of the counsel, I do not remember 
w’hich name, but it was in the court during the recess, 
and as far as I wras concerned, I said I was not going 
to use him, but he ought to at least talk to them because 
I could not excuse him as to them. 

• • • • 

I therefore feel, if Tour Honor pleases, that if 
550-B the purpose of that evidence was to show’ that 
he was unavailable to the defendant, it should be 

stricken. 

THE COURT: I do not think it shows that, no. It 


69 A 


does show that he is not peculiarly within the control 
of the defendant, and that is aU it shows. 

MR. OFFUTT: Oh, that is all right. 

THE COURT: It does not show that they cannot get 
him. But it relieves them from what would otherwise 
have been a situation where I would unhesitatingly give 
an instruction that it is to be inferred that had he been 
called his testimony would have been hostile to them, if 
he was peculiarly within their knowledge and control. 

Now he is not, apparently, because you had him and 
could have used him if you wanted to do so. 

MR. OFFUTT: That is right, your Honor. 

THE COURT: Of course they have got to take the 
odium of not putting him on, all right, there is no doubt 
about that. And it is not for me to comment on the 
effect of that. But it undoubtedlv will have a serious 
effect. 

I will not give a charge in view of the testimony they 
put on, to the effect that he is peculiarly within his 
control. 

MR. OFFUTT: In other words, either one of us 
could have had him? 

THE COURT: Yes, if you wanted to. 

• • • • 

550-C MR. OFFUTT: Yes. 

There is nothing in the record to show that he 
resides at that address and was served. I want to show 
that he was served. I do not want to take the stand 
myself. I wonder if they will stipulate that he was in 
the courtroom one day. 

MR. ROBERSON: I will stipulate that Mr. Offutt 
subpoenaed him and Mr. Offutt let him go. , 

THE COURT: There is nothing to fight about over i 
that, then. | 

MR. OFFUTT: Then there is something else. That I 
he was back in the next day after I excused him, and I ! 


I 


I 

i 
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told him, ‘‘I said yon could go.” He said, ‘‘But Mr. 
Roberson did not.’’ 

THE COURT: Well, you will have a right to com¬ 
ment on their failure to put him on. 

MR. ROBERSON: No, Your Honor, he certainly has 
not that right, 

THE COURT: Of course he has. 

• • • • 

550-D Of course he has. And if I were counsel, I 
would certainly do it, too. 

• • • • 

Now, I think you have made a statement and that you 
want to challenge and argue the matter. 

MR. ROBERSON: Yes, sir. I was very pleased when 
Your Honor stated the law that when the witness is 

peculiarly in control of the other party, and the evi¬ 

dence is put on to show that he was not peculiarly in 
our control— 

THE COURT: That is right. I will not charge the 
jury that it is to be inferred from your failure to call 
him that his testimony would be unfavorable to you had 
you called him. 

* MR. ROBERSON: That is right 

THE COURT: But counsel has certainly a right to 
comment on evidence or the lack of evidence, and it has 
been the immemorial rule since there have been adver¬ 
sary proceedings. 

MR. ROBERSON: Your Honor, I do not think he has 
any more right to comment on our failure to put 
550-E on a witness equally available to him, namely 
the motorman, than I have to comment on his 
failure to put on Miss Escobar and Mr. Cousino, and I 
do not think I have any right. 

THE COURT: You do have a right. 

MR. ROBERSON: I have as much right to go out 
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and snbpoena her as he has, and if I do not, I think then 
I have no right to comment unfavorably. 

THE COTJET: I think you have a right to comment 
on the failure to put on any witness who is available, 
unless it is beyond your power to call the witness. 

ME. EOBEESON: I think that is contrary to the 
opinion in the Snags Lewis case this last August. 

THE COUET; All right, if- I am wrong I will re¬ 
verse myself. Show me where I am wrong. 

ME. EOBEESON; Does your Honor wish to see that 
case? 

THE COUET: Yes. 

ME. EOBEESON: The part which I am mentioning 
is on page 5. It is a long opinion, but that is the one 
that deals with it. 

THE COUET: I think unquestionably that is the 
law. 

ME. EOBEESON; And, your Honor, there is a stipu¬ 
lation in this record that Mr. Offutt has him here under 
subpoena and let him go. I do not think I have any right 
to comment on the fact that he has him under subpoena 
and let him go; nor conversely has he any right 
550-F to comment on my failure to put him on. 

THE COUET: I think you both have that 
right to make that comment. 

ME. EOBEESON: Your Honor, I think that your un¬ 
derstanding of the law would be an invitation to the jury 
that they can draw an unfavorable inference both ways, 
and I do not think they should be permitted to draw 
any inference under the circumstances, when the witness 
is available to both parties. 

THE COUET: All right. I do not think they can be 
told that as a matter of law they may do that, I do 
think that coxmsel in arguing the evidence in the case, 
or lack of evidence, has a right to point out that the 
operator of the car has not testified. I think you have 
a perfect right to point out that he was equally available 
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to the defense who could have called him, and that the 
onus is not necessarily on you for not having it done. 
Anyway, that is the rule that the Court is going to 
make in this case. 

MR. ROBERSON: I note an exception. Your Honor. 

THE COURT: You may have it. 

MR. ROBERSON: And will your Honor himself tell 
the jury about the stipulation as to Mr. Offutt having 
the gentleman here, and he has gone? 

THE COURT: All right. 

MR. ROBERSON: I would ask your Honor to 
550-G not say anything about my having excused him, 
because I have not spoken to him since the trial 
started. I determined before the trial started that I was 
not going to use him. 

MR.-OFFUTT: If Your Honor please, since he has 
that—^well, aU right. I was going to say that the witness 
says something different, but I will take Mr. Roberson ^s 
statement 

THE COURT: What is it you want me to state? 
That Mr. Offutt had the witness under subpoena and 
excused him? 

MR. OFFUTT: No, I have the return from the sub¬ 
poena now. 

MR. ROBERSON: It has been stipulated, your Honor. 
I think it should be stated to them. 

MR. OFFUTT: I asked that because I could not get 
this. It was not in the files. But I have it now. 

THE COURT: The subpoena will show that he was 
served? 

MR. OFFUTT: That is right, your Honor, and will 
show where he was served. 

MR. ROBERSON: It will not show he excused him, 
though- 

MR. OFFUTT: Oh, no, but I do not need a stipula¬ 
tion for that. Well, all right, I will take the stipulation. 
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THE COURT: Was he subpoenaed by the defendant, 
also? 

ME. ROBERSON: No, sir. I never subpoenaed him. 

MR. OFPUTT: You never talked to him! 

MR. ROBERSON: Yes, sir, I talked to him before 
the trial started and decided not to use him be- 
550-H cause he was a disgruntled employee. 

• • • • 

550-M THE COURT: I think the honest thing to tell 
the jury is that he was under subpoena by the 
plaintiff who excused him and that he was equally avail¬ 
able to the defendant. 

MR. ROBERSON: Will your Honor so state to them? 

THE COURT: Yes. 

MR. OFFUTT: All right. 

THE COURT: Let the jury come back. 

(The jury now in the box:) 

THE COURT: By stipulation of counsel, I inform 
the jury that the operator of the street car, Hazzard, re¬ 
ferred to by the last witness, was under subpoena by the 
plaintiff and was present and was excused by the plain¬ 
tiff, and that he was equally available to the defendant. 

That states the stipulation as the Court understands it. 

MR. OFFUTT: Yes, Your Honor. 

MR. ROBERSON: That is right. Your Honor. 

• • • • 

550-N (At the bench) 

IVIR. ROBERSON: Your Honor, at this time I 
want to renew my motion for a directed verdict for the 
Defendant, on the ground that the Plaintiff was guilty of 
contributory negligence as a matter of law, and that the 
elements of the doctrine of last clear chance are not here, 
based upon the case of Faucett vs. Bergman in 57 Ap¬ 
peals, D. C. 

THE COURT: For the reasons I stated heretofore, I 
will adhere to my ruling and deny the motion. 
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• • • • 

MB. OFFUTT: There was one thing—may not be 
remembered I stated when we were at the bench the 
other day. I mentioned the fact that the witness Blanca 
Escobar had been married and she was going to have a 
family. 

THE COUBT: I believe yon mentioned it 

MB. OPFXJTT: We subpoenaed her and we were ad¬ 
vised that she was going to have this child and could 
not come to court. 

Also in the case of Mr. Cousino, I mentioned the fact 
that he was no longer with the Department of Labor and 
had returned to Santiago Chile. 

550-0 THE COUBT: You can make that known to 
the jury. Can you do it by agreement! 

MB. OFFUTT: I can do it by proof, your Honor. 

THE COUBT: I think it is probably incumbent on you 
to show the reason for their failure to appear. 

ME. OFFUTT: I do not like to take the stand myself, 
your Honor,' but Mr. Farrell was present when we checked 
that. 

THE COUBT: All right. 

MB. BOBEBSON: That will be all right. 

THE COUBT: Do you stipulate what he has just 
stated, that that is the situation with respect to those 
two witnesses? 

MB. HOBNING: Yes, your Honor. We believe it puts 
us in the same situation as the other; that Miss Escobar 
was available to us and we could have subpoenaed her. 
Of course we had no reason or knowledge why the Plain¬ 
tiff did not subpoena her. 

THE COUBT: He said he did subpoena her and he 
excused her because of this physical condition. 

ME. HOENING: We have no knowledge of that, but 
we will take his word for it. 

MB. OFFUTT: That is the reason I stated it. I per¬ 
sonally talked to her and talked to her employer about it 
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MR. ROBERSON: That is all right, sir. 

THE COURT; Are you agreeable that that be stated 
as an additional stipulation? 

550-P MR. HORNING: Your Honor could treat it the 
same way, if your Honor would, as you did with 
the witness Hazzard. 

THE COURT: Do you want me to state that to the 
jury? 

MR. OFFUTT: Yes, sir. I do not think either one of 
those were available. It is not like the motorman. 

THE COURT; But they were known to the other 
parties, and for the reasons stated they are not available 
to either party. 

MR. OFh’UTT.- That is right. 

MR. ROBERSON: That is right. 

(Counsel having returned to the Trial Table:) 

THE COURT: There is a further stipulation in the 
case by counsel, and that is in substance, that the lady 
named Escobar who has been referred to in the evidence 
of some of the witnesses, and the man named Cousino 
who was referred to by some of the witnesses in the 
testimony, were known to both parties, but that they are 
not available to either i)arty because Miss—or Mrs. Es¬ 
cobar—^it must be Miss. 

MR. OFFUTT: Her name, is changed but she stiH 
uses her maiden name, your Honor. 

THE <X)URT: Anyway she is a married woman now. 

MB. OFFUTT: Yes, your Honor. 

THE COURT: She is about to have a dfiild and she 
could not respond to the subpoena that was served on 
her. 

The man Cousino is not here now but is in Chile, 
550-Q and he could not come here. 

Does that state what counsel have agreed to? 

MB. OFFUTT; Yes, your Honor. 

MR. ROBERSON: Yes, your Honor. 

• • • • 


I 
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553 THE COURT: Apparently not. I might if I 
were on the jury, but sitting on the bench I cannot. 

• • • • 

No. 3 states the law, does it not? 

MR. ROBERSON: Your Honor, at this time I think 
that I would like to again make the point that there is 
no evidence of speed in here. It was inadvertence that 
I let that go in about Section 22 (b), I think it was. 

THE COURT: Well, I think we differ on what is 
speed. I think if the car moved forward under condi¬ 
tions that it should not have moved forward under, that 
is speed in all the circumstances. I do not think it has 
to violate the miles i)er hour regulation to be guilty of 
speeding in those conditions. 

MR. ROBERSON: There is no traffic regulation, Your 
Honor, which forbids the streetcars moving. It 

554 seems to me that what they have got here is a 
traffic regulation prohibiting speed. There is no 

evidence of a speed in miles per hour, or any other way. 

THE COURT: No, there is no evidence of speed in 
excess of so many miles per hour. But isn’t the traffic 
regulation that they shall not travel at any speed exces¬ 
sive in the conditions of traffic and the circumstances? 

MR. ROBERSON: May I read it to Your Honor? 

THE COURT: Yes. 

MR. ROBERSON: Section 22(b): 

‘‘No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing.” 

THE COURT: That is right. 

!^^R. ROBERSON: My point is that there was no 
evidence that they were traveling at any excessive speed, 
except +he fact of an accident. 

THE COURT: Well, he says he was in the right-of- 
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way, in the crosswalk, and that your car moved silently 
and suddenly into the crosswalk and he ran into it, or 
hit it, or it hit him. 

MR. ROBERSON: He does not say an^hing about 
our car. He does not say it was a streetcar. 

555 THE COURT: But there isn’t much doubt from 
the evidence that it was a streetcar. 

MB. ROBERSON: But it might have been only in¬ 
ches away from him when it started. He was following 
his nose. 

THE COURT: That is right. I will grant it. 

• • • • 

576 THE COURT: Now, we get to whether there is 
any last clear chance in the thing. Counsel thinks 

577 there is not. I am not sure I am convinced that 
there is, either. 

• • • • 

585 THE COURT: All right, let’s hear Mr. Rober¬ 
son on that. 

Mr. Roberson, I am a little disturbed on this question. 
I do not think the evidence spells out too clearly that it 
is applicable, but I am wondering if, with the inferences 
that might be drawn from the testimony, if believed, 
there wouldn’t be a situation where it could be said that 
the pedestrian was negligently walking across the tracks, 
or towards the tracks, and it could be observed by the 
operator—mean could be observed by reasonable obser¬ 
vation—that the man was not looking and was walking 
into a position of peril, and undoubtedly there would rest 
on him the duty to do what he could to avoid the acci¬ 
dent. 

MB. ROBERSON: I think under the Jackson vs. Cap¬ 
ital Transit case, 69 Appeals D. C., the Court of Appeals 
has said that you couldn’t operate the streetcars on the 
city streets under any other assumption but that pedes- 
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trians will see and observe them and stay off the street¬ 
car tracks. 

THE COURT: That is right. And it undoubtedly 
would be negligence. 

ME. ROBERSON; That is right. 

THE COURT: But what I am saying is: Even 
though there was negligence on his part, the motonnan 
could do something to avoid it. 

MR. ROBERSON: There Mr. Offutt has put his fin¬ 
ger on the complete weakness of his case insofar 
586 as the doctrine of last clear chance is concerned. 

There is a complete absense of the distance in 
which the streetcar could be stopped. And Tour Honor 
will recall that on that very ground Judge Holtzoff was 
recently reversed in the Court of Appeals on the first 
last clear chance opinion written by Judge Fahy. That 
is where an Army truck was exceeding the speed limit, a 
lady cut across from the center lane and was struck by 
the truck. Judge Holtzoff held she was guilty of con¬ 
tributory negligence, but under the last clear chance doc¬ 
trine, since the truck driver was exceeding the speed 
limit, he would give a verdict for the plaintiff. He was 
reversed and the Court of Appeals held that even though 
the truck driver was exceeding the speed limit there was 
no evidence that even had he been going at the proper 
rate of speed he could have stopped after she had turned 
over to a position of peril. 

THE COURT: "V^at about taking some other means 
of avoiding the accident, such as sounding some signal? 

!^^R. ROBERSON: Of course there is no time shown 
at which a ringing of a bell could have avoided the acci¬ 
dent, when Mr. Garcia himself stopping could have 
avoided the accident. 

THE COURT: Say that over again. 

MR. ROBERSON: In other words, there must be a 
last clear chance. This man was not laying down on the 
tracks asleep. And therefore you must be able to point 
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to a time when the defendant conld have avoided ! 

587 the accident by the means it had when the plaintiff | 
himself conld not have done so. 

THE COURT: I do not think that is implicit in the I 
doctrine. I think that is negatived by the element of i 
oblivioushess- 

MR. ROBERSON: There is nothing here to show he ! 
was oblivious, other than the fact that there was an ac- i 
cident. Presumably he was, but there is nothing to indi- | 
cate to the streetcar operator that he was oblivious. I 

THE COURT: I think that the testimony of one of I 
the passengers who observed him was that he did not see I 
w^hat he was walking into. I 

MR. ROBERSON: At that time he was seven or eight | 
feet to her right, and she w^as sitting in the middle of I 
the streetcar. Could the motorman be held to have not ! 
given a last clear chance because he didn’t look back to | 
observe him? I 

THE COURT: I am not saying that. But if the man | 
was observed to be oblivious and the man was in an area j 
of danger, it seems to me there would be a duty on the | 
part of the motorman to bring him out of the oblivion, j 
IMR. ROBERSON: I don’t think he w’as up there j 
where he could be seen by the motorman. | 

THE COURT: T am not sure that he was, but I also | 
think there would be error if there is any evidence from j 
which the inference could be taken that he was and j 

588 that he could be seen. | 

MR, ROBERSON: If we had an occasion where | 
a man was hit by the front of the streetcar, there might I 
be some question about that. But here there wasn’t such | 
a situation. He was not hit by the front of the streetcar, j 
It was the side of the streetcar. Who could assume that | 
he was going to walk into it and hit himself against the ! 
streetcar? j 

THE COURT: I agree with you it is going to be a j 
pretty hard job to show that a man was negligently hit | 


I 

I 
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by a streetcar when he walked into it himself. But that 
is not what I am struggling with now. I am struggling 
with whether there is any evidence in the case from which 
the jury might reasonably infer that he was walking in 
the proper place for him to -walk. He was negligent in 
not looking where he w^as walking, and he was therefore 
oblivious to his danger, but could that obliviousness have 
been observed and something done about it? I think if 
that was the case, there was a duty on the motorman to 
do it. 

T am not saying that is the case, but I have got to 
say there is some evidence which if believed would justify 
the jury in holding that. 

MK. ROBERSON: On this question of last clear 
chance, there was nothing to show that there was any 
time for this operator to do anything to avoid the 
589 accident even if the operator were aware of the 
oblivion. I don’t think the fellow ever came into a 
position of peril until he got right up there by the street¬ 
car and hit it with his nose, and that was after the 
streetcar had already passed him. 

THE COURT: Well, I am a little bit inclined to think 
that is what the facts were, too. But there is some evi¬ 
dence in the case that tends to point the other way. 

• • • • 

600 THE COURT: • • • Even in my case when 
they reversed me they said there was the question 
of whether or not there was a preferential right-of-way 
in the face of the traffic regulations, but they said even 
if there was, two seconds did not make it effective, or 
something of that land. 

I believe I will give the instruction- I am in doubt, 
T confess, as to whether the evidence does sufficiently 
show the situation of where the motorman was aware of 
the danger, or by reasonable diligence should have been 
aware that the man was in danger and oblivious to that 
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danger. I am frank to say that if I was a juror I would 
not be satisfied of that, but I think it would probably be 
better for me to give the instruction so that it can be 
said that at least the jury was told the law in the situa¬ 
tion, leaving the facts to them to determine. I believe 
it is safer to do that. 

I believe that it was Judge Hitts who said ‘Hhis 
Court may be in error, but never in doubt.” It is an 
enigma that I cannot subscribe to. I may be in error, 
and I certainly am in doubt. I will grant it and note 
your exception. That is Number 18. 

• • • • 

Mr, OffutVs Operdng Argument in Part 

645 When I say he should have seen, I say he could 

646 have seen, because we do not have the advantage 
of the motorman^s testimony here. The motorman 

was available around the court, and also he is still avail¬ 
able to both the plaintiff and the defendant. But the 
burden in this case, I urge you, rests with the defendant, 
not the plaintiff, to say what the motorman saw or did 
not see, or explain why he didn’t see and why this acci¬ 
dent happened, or why there wasn’t any bell rung to 
vram this man. And all the evidence here shows no bell 
was rung. 

Now, I say a few of these things, because my good 
friend has a chance to answer me when he argues, pre¬ 
sents his position in this case, and presents to you what 
the evidence has proven. He will urge very strongly 
upon you certain things. So I want to give him a little 
opportunity to answer some of these things. 

I really am curious to know why he did not produce 
the motorman. And I would like to have him explain it. 
Of all the people who could explain why he started this 
streetcar up, why he did not ring the bell, and why he 
did not have it under such control as to avoid striking 
this plaintiff, he was the one and only person who could 
do it. And why? Because he alone controls the opera¬ 
tion of that streetcar. 
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I urge upon you, it is amazing and xmexplainable ex¬ 
cept for one thing: That if he had him on the stand 
his testimony would be such as he would show negligence 
on the part of the streetcar company. 

647 That is the only explanation that I say he could 
give in this case. And he won’t give that, because 

if he gives that, then he has got to concede there is lia¬ 
bility here. And he has not done that. 

What other explanations could he give? What rea¬ 
sons can he give? Has he lost his memory? We would 
like to hear it. 

They introduced some evidence that the man was out 
of their employment since May or June of this year, 
something like that, that he had resigned. Well, because 
he resigned certainly he would have no reason to be angry 
with the streetcar company because he resigns. So there 
is no reason to feel that he wouldn’t come in here and 
tell it, and certainly he is under oath and if a person 
tells something that is not true under oath, gives false 
testimony, sworn testimony, there are criminal proce¬ 
dures that can be taken care of in that connection. So I 
I don’t know, and I would like to have him answer that, 
because I think that clearly shows to you, and should. 
You can draw reasonable inferences in these matters. I 
say the only reasonable inference you can draw from 
that is that the motorman’s testimony would be such as 
to be unfavorable and would support the plaintiff’s the¬ 
ory. 

Now I say, and I urge you strongly, that in this case 
I feel as though I am just insulting your intelli- 

648 gence and encroaching upon your time further by 
enumerating or elaborating on the evidence. The 

facts are such in this case that any way you look at it, 
by the logic, by common sense, by the physical facts, the 
evidence in this case, or the lack of evidence—and when 
I say the lack of evidence I mean the motorman not tell¬ 
ing you why it happened, not telling you why he didn’t 
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see the man, why he didn^t ring the bell, why he was ! 
going through on a red light. Did he make the same I 
mistake that the young lady did here, Mrs. Henry? Was I 
he looking straight ahead when the car was stopped at ! 
the loading platform? Was he looking straight ahead at i 
that time before it made the turn, right straight at the ! 
southeast corner, looking at a green light, or was he i 
inattentive, with some of the people who had gotten on i 
or gotten oJff, maybe getting a transfer? Maybe he had | 
to put a note on some paper. They have to write on j 
things. They have to check certain times in their sched- | 
ule. They have a schedule to make. They have to watch ! 
the traffic. Maybe the traffic hadnT cleared in that in- I 
tersection. Maybe he was trying to figure out what this | 
other fellow was going to do, going through. j 

There was no testimony, one way or the other. I 

Maybe there was some other traffic going through that | 
intersection on the proper light on K Street, and he was j 
slowing up, waiting for them to go through, think- I 
649 ing maybe they were going on a wrong light, with- j 
out checking himself. Or had he just had a pas- j 
senger get on that was dropping a fare in the box, or I 
was he taking care of a passenger, or was he taking j 
care of the farebox? | 

You have seen them jiggle those boxes. j 

I 

• • • • 

Mr. Roherson^s Arg'ument on Behalf of Defendant m Part | 

] 

669 The motorman couldn’t see a man back behind j 

him. I 

Another thing Mr. Offutt says is that the strongest j 
evidence in this case is that which the motorman could j 
have given. Obviously that is not true. The accident I 
happened ba(^ behind the motorman. How could the, 
motorman tell you anything about the accident? If thej 
motorman had come in here and said he had seen the! 
plaintiff back behind there, Mr. Ofifutt would be up herej 

claiming negligence on the part of the Transit Company! 

I 

I 

. i 

i 
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because the motonnan wasn’t looking straight ahead at 
the proper light. 

Obviously the man’s testimony would be worthless, 
because the whole thing happened back behind him, back 
where Miss Loomis and Mrs. Henry were sitting. They 
are the ones, and they are the ones with no axe to grind, 
who can tell you the truth about what happened. 

Moreover, this is unquestionable: Don’t you know 
that an experienced trial lawyer, and as able a lawyer 
as Mr. Offut, would have had the motonnan here, would 
have examined him—^he did have him here, as you were 
told by the stipulation of the parties. 

The plaintiff had the motorman here in this court after 
the trial started, under subpoena. Don’t you know that 
if Mr. Offutt, after talking to him, had found that there 
was anything he said which would have helped the plain¬ 
tiff and hurt the transit company, he would have 
670 put that motorman on the stand and brought this 
out? You know he would. Any trial lawyer as 
able as Mr. Offutt would have done that obvious thing. 

There is no significance in the motorman’s absence, 
other than Mr. Offutt’s failure to put him on himself, 
because he knows he would not have helped the plain¬ 
tiff’s case. 

• • • • 

673 Reply Argument of Mr. Offutt on Behalf 

of the Plaintiff 


Now,* to answer the question as to why I didn’t put 
the motorman on. He says I should have put the motor- 
man on. I ask you, isn’t that a ridiculous thing? He 
said I had him here. Draw upon your own good com¬ 
mon sense and good judgment. He said that I am 
674 a good lawyer and a smart lawyer so that I would 
have put him on if he would say anything that 
would help me. 
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Doesn^t it occur to you that he wouldn^t talk to me? 
Maybe he wouldn’t give me a full and complete explana¬ 
tion of it. Maybe it was lack of cooperation, or maybe 
I just brought him here so that he would be here and 
they couldn’t say “We couldn’t find him.” He was here, 
and you can bet your life if I am as smart as he says I 
am, I brought him here so they couldn’t say “We don’t 
know w’here he is; we don’t have him, and we don’t need 
him.” 

Now, w’hat is it? Is that the way he explains this 
accident? That is the vray he explains the lack of the 
presence of the motorman. He says he isn’t the most 
important person. 

Who was operating the streetcar? Whose duty was it 
to see what color that light was? Miss Loomis, Mr. 
Henry, Mrs. Henry? Of course not. 

Was Mr. Garcia the one whose duty it was to see what 
the light was for that streetcar? It is some motorman’s 
duty. The motorman is the representative of the Capi¬ 
tal Transit Corporation. 

• • • • 

682 Now, w^hat chance did he have? What could he 
do? I will tell you. The simplest little thing, 
that happens so much every day, that I am amazed they 
didn’t produce the man. He didn’t produce the motor- 
man to say, “Oh, I was ringing the bell, clanging the 
beU.” 

• • • • 

685 Cowries Charge to the Jwry 

THE COIJET (Morris, J.): Members of the 
jury, I am quite sure you understand what kind of a suit 
this is, but I want to make it clear, even to the extent 
of stating some things that I am confident you do al¬ 
ready understand. 

• • • • 
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690 Of course, as I have said, the issue of contribu¬ 
tory negligence does not come into consideration 

by you unless it is first established that the defendant is 
negligent and that such negligence proximately caused 
the injury. Then you should examine and determine 
whether or not contributory negligence of the plaintiff 
was a proximate cause jmd therefore bars recovery un¬ 
less the doctrine of last clear chance has application. 

Now, what is this doctrine of last clear chance? It 
does take some thinking on your part to understand it 
clearly, and it is very necessary that you understand it 
clearly, so that if you do have occasion to determine 
whether or not it should be applied you will understand 
w’hat is necessary to bring it into application. 

You do not reach a consideration of that, of 

691 course, unless you have first found from the evi¬ 
dence that the defendant was negligent, that such 

negligence was a proximate cause of the injury, and you 
further find that the plaintiff was also negligent, and that 
the plaintiff’s negligence was a proximate cause of his 
mjury. Then you approach, and then only, whether the 
doctrine of last clear chance comes into play. 

It does come into play on certain facts, if they are 
found by you. It does not come into play unless those 
facts are found. Those facts must be established by a 
fair preponderance of the evidence, too. 

You are instructed that even if you should find from 
the evidence that the defendant was negligent and the 
plaintiff was also guilty of contributory negligence, then 
you shall still find in favor of the plaintiff by applying 
what is known as the doctrine of the last clear chance, if 
you further find the following additional facts:—There 
are four of them.— 

The first is: that the plaintiff vras in a position of 
danger; 

Second, that the plaintiff was oblivious to his danger 
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or unable to extricate himself from his position of dan¬ 
ger; 

Third, that the defendant was aware or, by the exer¬ 
cise of reasonable care, should have been aware of the 
plainitff’s danger or obliviousness to his danger or 

692 inability to extricate himself from his position of 
danger; 

Fourth, that the defendant, with the means available 
to him, was able, by the exercise of reasonable care, to 
avoid striking the plaintiff, after he became aware, or 
should have become aware of his danger and oblivious¬ 
ness to his danger or inability to extricate himself from 
danger, and he failed to do so. 

The doctrine of last clear chance presupposes a peri¬ 
lous situation created or existing through the negligence 
of both the plaintiff and the defendant, but assumes that 
there was a time after such negligence had occurred 
when the defendant could and the plaintiff could not, by 
the use of means available, avoid the accident It is not 
applicable if the emergency is so sudden that there is 
no time to avoid the collision, for the defendant is not 
required to act instantaneously. 

Should the jury find the defendant to have been guilty 
of negligence and should they further find that plaintiff 
was likewise guilty of negligence which proximately con¬ 
tributed to causing his own injuries, then the verdict 
should be for the defendant, unless the doctrine of last 
clear chance is applicable, as I have just explained that 
doctrine. 

Should the jury find that the plaintiff’s injuries were 
caused or contributed to by the failure to exercise the 
care a reasonably prudent person would in the cir- 

693 cumstances exercise in looking for the defendant’s 
streetcar, the verdict should be for the defendant, 

unless the doctrine of last dear chance, which I have just 
explained, is applicable. 

• • • • 
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707 (Thereupon, at 12:25 p. m., the jury retired to 
consider of their verdict.) 

(At 2:20 p. m., the following occurred:) 

THE COUET: The Court has received an inquiry 
from the jury which clearly means they wish further in¬ 
structions on certain points mentioned in this communi¬ 
cation, and which I communicated to counsel. 

You will bring in the jury and let them take their 
places in the box. 

ME. OFFUTT: Does that become part of the record, 
that note they sent, your Honor? 

THE COUET: I will read it; yes. 

708 ME. OFFUTT: I thought it might be well to 
put it in the record. 

(The jury now in the box:) 

THE COUET: Members of the jury, I am in receipt 
of this memorandum which was handed to me as a com¬ 
munication from the jury, and which, I assume, means 
that you desire further instructions on the following 
points: 

(1) Proximate cause. 

(2) Contributory negligence. 

(3) When element of last chance can be used. 

(4) The four terms xmder No. 3, that is, the doctrine 
of the last clear chance. 

I am correct, I take it, in my assuming that you do 
wish instructions on those four points? 

(The jurors nodded in the afl&rmative.) 

THE COUET: Now, proximate cause. You under¬ 
stand the consideration by you of proximate cause comes 
into play if and when you have determined one of the 
parties is negligent and you are undertaking to determine 
whether or not that negligence is the proximate cause of 
the injury. If, then, you have determined that there is 
negligence on the part of one of the parties, the defend¬ 
ant, in the case of the plaintiff’s claim against the de¬ 
fendant, or contributory negligence, if you have reached 
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a conclusion that there was negligence on the part of 
the defendant, and have determined that that is a 
709 proadmate cause of the injuries, and you are in¬ 
quiring whether the negligence of the plaintiff is a 
proximate cause also of the injuries, you then reach that 
point of needing to understand what proximate cause is. 

The proximate cause of an injury is that cause which 
in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury, and with¬ 
out which the result would not have occurred. It is the 
efficient cause, the one that necessarily sets in operation 
the factors that accomplish the injury. It may operate 
directly or by putting intervening agencies in motion. 

I repeat, that if it has been established to your mind 
by a preponderance of the evidence that there was negli¬ 
gence on the part of the defendant, it then becomes neces¬ 
sary for you to determine whether that negligence was a 
proximate cause, within the meaning of this term, of the 
injury. If you do so determine it, you then inquire 
whether there was negligence on the part of the plaintiff. 
And, if there was negligence on the part of the plaintiff, 
you inquire and determine whether that negligence was 
also a proximate cause of the injury, in order to de¬ 
termine whether there was contributory negligence. 

Have I made that clear to you? 

(The jurors nodded in the affirmative.) 

• • • • 

711 Now, you have asked me for the elements of last 
clear chance. You reach a consideration of that 
question only if and when you have determined that 
there was negligence on the part of the defendant which 
was a proximate cause of the injury and you have also 
determined that there was contributory negligence on the 
part of the plaintiff which was a contributing proximate 
cause to the injury. 
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You then inquire whether or not, that being the case, 
the plaintiff ought to, nevertheless, recover under the 
doctrine of last clear chance. For that doctrine to ap¬ 
ply, for the plaintiff to recover under the principles of 
that doctrine, certain things must be established by a 
preponderance of the evidence, and I shall read those to 
you: 

The jury are instructed that even if you should find 
from the evidence that the defendant was negligent and 
the plaintiff was also guilty of contributory negligence, 
then you shall still find in favor of the plaintiff by ap¬ 
plying what is known as the doctrine of last clear chance, 
if you further find the following additional facts. And, 
as I told you, each one of these facts must be established, 
and all of them must be established, for the doctrine to 
apply. 

(1) That the plaintiff was in a position of danger; 

(2) That the plaintiff was oblivious to his danger or 
unable to extricate himself from his position of dan¬ 
ger; 

712 (3) That the defendant was aware or by the 

exercise of reasonable care should have been aware 
of the plaintiff’s danger and obliviousness to his danger 
or inability to extricate himself from his position of 
danger; and 

(4) That the defendant, with the means available to 
him, was able, by the exercise of reasonable care, to avoid 
striking the plaintiff after he became aware or should 
have become aware of his danger and obliviousness to 
his danger or inability to extricate himself from his posi¬ 
tion of danger, and he failed to do so. 

That is clarified a little further by this: 

The doctrine—that I have just, explained to you, called 
the doctrine of last clear chance—^presupposes a perilous 
situation created or existing through the negligence of 
both the plaintiff and the defendant, but assumes that' 
there was a time after such negligence had occurred 
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when the defendant conld, and the plaintiff conld not, by 
the use of means available, avoid the accident It is not 
applicable if the emergency is so sudden that there is no 
time to avoid the collision, for the defendant is not re¬ 
quired to act instantaneously. 

The doctrine of last clear chance presupposes that 
after the original negligence there was a failure of the 
defendant to do that which he reasonably could have 
done to have prevented the accident, after he knew 

713 or should have known of the perilous situation of 
the plaintiff and the plaintiff ^s obliviousness to 

that danger. If he had the means to avoid the danger— 
I mean the defendant had—and, having that means and 
that knowledge, he failed to do that which he could have 
done to prevent the injury. 

Now, I think that answers both 3 and 4, but, if you 
want any further explanation of it, tell me, and I will 
try to make it clearer. 

• • • • 

714 (At 3:50 p. m., the following occurred:) 

THE COURT: I understand the jury is ready 
with a verdict. Are you ready to receive' the verdict? 

• • • o 

715 (The jury now in the courtroom:) 

THE COURT: Mr. Clerk. 

THE DEPUTY CLERK: Mr. Foreman, have the jury 
agreed upon a verdict? 

THE FOREMAN: They have. 

THE DEPUTY CLERK: Do you find for the plain¬ 
tiff or for the defendant? 

THE FOREMAN: The plaintiff. 

THE DEPUTY CLERK: In what amount, sir? 

THE FOREMAN: In the amount of $7,000. 

THE DEPUTY CLERK: Members of the jury, your 
foreman says you find for the plaintiff, in the sum of 
$7,000; is this your verdict, so say you each and all? 
(All the jurors answered in the aflSrmative.) 
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QUESTIONS PRESENTED. 

A. Whether the Court erred in failing to direct a verdict 
in defendant’s favor where plaintiff, relying solely on an 
allegedly favorable traflSc light, walked into the side of a 
streetcar without looking in the direction from which 
vehicular traffic would come. 

B. Whether there was prejudicial error in: 

(1) Failing to exclude from evidence a traffic regulation 
on speed when there was a total absence of any evi¬ 
dence as to speed. 

(2) Permitting plaintiff’s counsel to argue that the jury 
should draw an unfavorable inference from defend¬ 
ant’s failure to use as a witness a former employee 
who was under subpoena by, and equally available 
to, the plaintiff. 

(3) Instructing the jury on the doctrine of last clear 
chance when plaintiff’s injuries resulted from walk¬ 
ing into the side of the streetcar. 

(4) Failing to grant a new trial upon the weight of the 
evidence. 
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JURISDICTIONAL STATEMENT. 

This appeal is from final judgment in a streetcar- 
pedestrian personal injury action following a jury verdict 
in favor of the plaintiff. Jurisdiction of this Court to hear 
the appeal is based upon U. S. Code, Title 28, Section 1291. 
The complaint, answer and final judgment appear on pages 
2, 4 and 6, respectively, of the joint appendix. 
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STATEMENT OF CASE. 

Appellee, who was plaintiff below, sued appellant. Cap¬ 
ital Transit Company, for damages for personal injuries 
suffered from contact with a southbound streetcar as he 
was attempting to cross Connecticut Avenue in an east¬ 
ward direction just north of K Street, Northwest (App. 2). 
The jury returned a verdict in favor of plaintiff (App. 6-7). 
This appeal is based upon refusal of the trial court to 
direct a verdict in favor of appellant, retaining a traffic 
regulation on speed, permitting argument by appellee’s 
counsel based upon appellant’s non-use of a former em¬ 
ployee equally available to both parties, instruction upon 
last clear chance in an inapplicable case, and failure to 
grant appellant’s motion for judgment notwithstanding the 
verdict or for a new triaL 

The accident occurred on Sunday aftenioon (App. 16). 
Appellant and his son, natives of Havana, Cuba visiting in 
Washington, were crossing Connecticut Avenue toward the 
Statler Hotel (App. 15,17). Although realizing that there 
were streetcar tracks which would have to be crossed, 
appellee without looking to the left stepped off the curb 
(App. 21), looked only at the traffic light (App. 18, 22), 
took ten or twelve steps (App. 17, 22), and struck his nose 
(App. 19, 42) against the side of a southbound streetcar 
(App. 42, 59) at a point variously estimated as the front 
doors (App. 33), midway between the front and center 
doors (App. 46), and “just a little behind” a passenger 
sitting midway between the doors (App. 60). Appellee’s 
son, who gave the first estimate, was looking at the light 
and did not see his father at the time of impact (App. 34). 
Appellee himself did not know with what part of the street¬ 
car he collided (App. 24). He did not see the streetcar 
before contacting it (App. 22); his stated reason at the 
trial being that he was looking to the right at the light 
(App. 21) although on his sworn interrogatory answers 
he had said he “was looking forward, straight ahead” 
(App. 25). Two disinterested passenger witnesses heard 
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the on the right side of the streetcar (App. 43, 58) 

and a third actnally saw the contact just behind where she 
was sitting midway between the doors (App. 60, 61). 

No witness for either side testified to any excessive speed 
upon the part of the streetcar, the only testimony on the 
point being the impressions of passengers that it “was mov¬ 
ing very slowly” (App. 43), “going very slowly” (App. 48) 
from a loading platform stop (App. 47), and (erroneously) 
that it was standing still (App. 66). The trial court re¬ 
fused to strike from the evidence Traffic Regulation 22(b) 
relative to unreasonable speed read into evidence on behalf 
of appellee (App. 37-39, 76-77). 

The streetcar motorman involved in the accident had 
resigned from appellant's employment May 24,1950 (App. 
67), some two and a half years after the accident and six 
months before the trial. Appellant’s counsel had inter¬ 
viewed him prior to trial and determined not to use him 
as a witness because disgruntled (App. 72, 73). Appellee’s 
counsel had the motorman present in court under sub¬ 
poena, interviewed him, and excused him without using 
him as a witness (App. 73). Appellant’s objection that 
failure to use a witness equally available to both parties 
should not be the basis in argument by appellee’s counsel 
for any unfavorable inference (App. 70-71) was emphati¬ 
cally overruled by the court (App. 70, 71, 72), which stated: 

• • • if I were counsel, I would certainly do it, too.” 
(App. 70). 

Following this ruling, appellee’s counsel devoted a major 
part of both his opening and closing arguments to the fail¬ 
ure of appellant to use the ex-employee as a witness (App. 
81-83, 85), the jury being told (App. 82): 

You can draw reasonable inferences in these matters. 
I say the only reasonable inference you can draw from 
that is that the motorman’s testimony would be such 
as to be unfavorable and would support the plaintiff’s 
theory. 
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Thereafter, appellant’s, request for a directed verdict at 
the close of the evidence was denied (App. 73). Objection 
that the case of a man walking into the side of a streetcar 
was an inappropriate one for application of the doctrine 
of last clear chance (App. 79) was overruled (App. 80-81). 
The Court instructed on last clear chance (App. 87-88), 
then reinstructed on it at the jury’s written request after 
a period of deliberation (App. 88, 89-91). Following the 
verdict in favor of appellee (App. 6-7), appellant’s motion 
for judgment notwithstanding the verdict or for a new trial 
(App. 7-8) was denied (App. 8). 

STATUTE INVOLVED. 

The disputed traffic regulation on restriction as to speed 
which was admitted appears in Traffic and Motor Vehicle 
Regulations for the District of Columbia (as amended to 
April 1, 1947), Section 22(b): 

No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having 
due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections, and any 
other conditions then existing. 

STATEMENT OF POINTS. 

1. The Court erred in failing to grant appellant’s motion 
for a directed verdict made at the close of all the evidence 
and in denying the motion for judgment notwithstanding 
the verdict. 

2. The Court erred in refusing to strike from the evi¬ 
dence Traffic Regulation 22(b) relative to “Restrictions as 
to Speed”. 

3. The Court erred in permitting appellee’s counsel to 
comment to the jury upon appellant’s non-use of a former 
employee who was equally available to both sides. 

4. The Court erred in charging the jury upon the doc¬ 
trine of last clear chance in an inapplicable case. 
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5. The Court abused its discretion in failing to grant 
appellant's motion for a new trial upon the grounds of 

(a) the weight of the evidence in appellant’s favor and 

(b) the prejudicial errors on the trial listed in points 2-4, 
supra. 


SUMMARY OF ARGUMENT. 

1. Appellee’s heedlessness in leaving a place of safety 
and walking into the side of a streetcar without ever look¬ 
ing in the direction from which traffic would normally come 
established his own contributory negligence as a matter of 
law and entitled appellant to a directed verdict. Fa/ucett 
V. Bergmami, 57 App. D. C. 290, 22 F. 2d 718 (1927). Appel¬ 
lee could have avoided the accident by looking at any time 
for approaching traffic. Roberts v. Capital Transit Co., 
76 U.S. App. D.C. 367,131 F. 2d 871 (1942). The fact that 
appellee’s head may have been partially turned away from 
the oncoming streetcar was insufficient to charge the motor- 
man with knowledge that an erect and mature man was 
oblivious to his surroundings. Jackson v. Capital Transit 
Co., 69 App. D.C. 147, 99 F. 2d 380 (1938). Possession of 
a technical right of way is not an invitation to recklessness. 
Capital Transit Co. v. Smallwood, 82 U.S. App. D.C. 228, 
162 F. 2d 14 (1947). The doctrine of last clear chance did 
not come into play because (a) appellee had at least as 
late a chance as did the motorman to avoid colliding with 
the side of the street car (c/. Dean v. Century Motors, 81 
U.S. App. D.C. 9, 10,154 F. 2d 201, 202 (1946); (b) there 
was no evidence that after appellee came within striking 
distance of the side of the streetcar there was anything the 
motorman could have done to have avoided the accident 
{United States v. Morow, 87 U.S. App. D.C. , 182 F. 
2d 986 (1950)). 

2. Retention in the record over objection of a traffic reg¬ 
ulation as to speed was prejudicial error because there was 
no evidence of any speeding upon which to predicate negli¬ 
gence in this particular. 
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3. Prejudice of the plainest sort was created by permit¬ 
ting appellee ^s counsel to base an argument upon the non¬ 
use of a witness not peculiarly available to either side in 
violation of the long-standing general rule prevailing in 
this jurisdiction. Ega/n v. United States, 52 App. D.C. 384, 
396, 287 Fed. 958, 970 (1923); Stone v. Stone, 78 U.S. App. 
D.C. 5, 136 P. 2d 761 (194^). Only “pure speculation’^ 
could result from drawing inferences where an available 
witness was used by neither side. Billed v. United States, 
87 U.S. App. D.C. , 184 F. 2d 394, 399 (1950). 

The weight of the evidence and the sum of the errors on 
the trial entitled appellant to the minimum post-trial relief 
of a new trial where the issues could be decided upon ad¬ 
missible evidence, a proper charge, and uninfluenced by 
arguments of counsel inviting the jury to speculate upon 
the testimony of persons not testifying in the case. 

AEGUMENT. 

1. Appellee’s Own Negligence in Failing to Look For On¬ 
coming Traffic Was Negligence as a Matter of Law 
Which Entitled Appellant to a Directed Verdict. 

Appellee frankly admitted on the trial that he did not 
look to his left before leaving the curb or before reaching 
the zone of the streetcar tracks (App. 21-23). He never 
saw the streetcar (App. 22). 

Under such circumstances this Court has declared a 
pedestrian guilty of negligence as a matter of law which 
called for a directed verdict. Thus, in Faucett v. Bergmarm, 
57 App. D.C. 290, 22 F. 2d 718 (1927), a directed verdict 
was held affirmed where a plaintiff walked northwardly 
across G Street at or near the corner of 9th Street, failed 
to see an oncoming truck, and was struck when within 4 or 
5 feet of the north curb. In language equally applicable to 
the instant case the Court there said, at 292, 720: 

Plaintiff testified that the driver failed to sound the 
horn, but under the admitted circumstances that fact 
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alone does not tend to relieve the plaintiff of the 
charge of contributory negligence, nor to impute negli¬ 
gence to the driver. For it does not appear from the 
testimony that the driver in the exercise of reasonable 
care should have foreseen that plaintiff was about to 
step in front of the truck, in time to have prevented 
the accident. 

It is clear that by merely looking to his left at any time 
before reaching the vicinity of the car track, appellee could 
have avoided the accident through stopping before reach¬ 
ing a position of danger. Roberts v. Capital Transit Co., 
76 U.S. App. D.C. 367, 131 F. 2d 871 (1942). His inatten¬ 
tion he seeks to excuse by stating that while walking 
toward the track he was always looking at the traflSc light 
(App. 22, 23, 24). This version is difficult to square with 
the answer to an interrogatory prior to trial where appel¬ 
lee had sworn in answer to a question as to whether he 
watched the traffic signal that “I do not recall I probably 
did not. ...I might have looked at it.’’ (App. 23). The 
excuse is further irreconcilable with the interrogatory 
answer that (App. 25) : 

“Immediately prior to the accident I was looking for¬ 
ward, straight ahead.” 

However, even if the trial version were true, i.e., that his 
head was turned away from the approaching streetcar 
(App. 25), appellee is no different in this respect than the 
diagonally walking pedestrian who unsucessfuUy sought to 
bring himself within a last clear chance situation in 
Jackson v. Capital Transit Co., 69 App. D. C. 147, 149, 
99 F. 2d 380, 382 (1938). Further assuming that appellee 
and his son testified accurately (App. 22, 34) and a dis¬ 
interested witness inaccurately (App. 45, 46, 47) as to the 
color of the traffic light, appellee nevertheless had only a 
“technical right of way under the traffic regulation” which 
would not justify him in ignoring the streetcar’s approach 
on its tracks and thereby throw the risk of injury on the 
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Transit Company. Capital Transit Co. v. Smallwood, 82 
U.S. App. D.C. 228, 229, 230,162 F. 2d 14,15,16 (1947). 

That this Court does not deem mere presence in a cross¬ 
walk an adequate excuse for failure to look, see and avoid 
an approaching streetcar is plain from the per curiam 
approval of a directed verdict in Ellis v. Capital Tramsit 
Co., 86 U.S. App. D.C. 411, 179 F. 2d 812 (1950). 

The irrefutable physical fact is that the side of the 
streetcar was the point of contact (App. 43, 58, 33) with 
the appellee’s nose (App. 19, 42). Appeal to an asserted 
^‘last clear chance” theory therefore cannot save appellee 
from the effect of his own heedlessness because a motor- 
man could hardly be held required to assume that a grown 
man was so unaware of his surroundings as to walk into 
the side of so large and apparent an obstacle as the broad¬ 
side of a streetcar. Even a five year old child was held to 
have been the sole cause of an accident when she ran into 
the side of a streetcar. Capital Tra/nsit Co. v. Gamble, 82 
U.S. App. D.C. 57,160 F. 2d 283 (1947). And as the Court 
has recently said, it is what could have been done subse¬ 
quent to the plaintiff’s negligence which can call into play 
the doctrine of last clear chance. United States v. Morow, 
87 U.S. App. D.C. , 182 F. 2d 986 (1950). Once the 
streetcar front was opposite appellee, he had not only the 
later, but the sole, chance to have avoided striking his nose 
against the side. To paraphrase the language cited against 
plaintiff in Bean v. Century Motors, 81 U.S. App. D.C. 9, 
10, 154 F. 2d 201, 202 (1946), the motorman “didn’t have 
time to really do anything” once the danger of appellee 
walking into the streetcar side should have been appre¬ 
ciated. By that time the motorman could not have been 
simultaneously looking ahead of and behind the front of 
the streetcar. 

Last clear chance being out of the case, appellee’s own 
negligence precluded a recovery, entitled appellant to a 
directed verdict at the close of the evidence and to a judg¬ 
ment notwithstanding the verdict after the close of the 
trial. 
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2. Failure to Exclude the Traffic Begulatiou as to Speed in 
the Absence of Any Evidence as to Speed was 
Prejudicial Error. 

Traffic Regulation 22(b) relative to speed is a perfectly 
sound abstract proposition. However, every bit of testi¬ 
mony on the subject established absence of speed upon the { 
part of the streetcar (App. 43, 48). As the Court said in i 

Howa/rd v. Capital Tramit Co., 82 U.S. App. D.C. 351, 353, ! 

163 F. 2d 910, 912 (1947): | 

I 

Statements of irrelevant principles of law, however ! 
sound in the abstract, have no place in instructions to I 
juries. i 

I 

I 

! 

The same is true of irrelevant traffic regulations, and j 
appellant twice sought to have the error eliminated in I 
order to remove this prejudicial claim from the jury^s con- ! 
sideration (App. 37-39, 76-77). The trial court itself stated ! 
that “there is no evidence that there is any excessive j 
speed” (App. 38), yet persisted in refusing to strike the j 
regulation from the evidence (App. 39) and granted the i 
general instruction # 3 (App. 76) requested by appellee j 
to the effect that: ! 

I 

j 

The jury are instructed that the defendant is charged i 
with violating certain traffic regulations, and, if you ! 
find, from all of the evidence, that the defendant has, in | 
fact, violated any one of these traffic regulations, and i 
that violation was the proximate cause of the plain- i 
tiff’s injuries, then you must, as a matter of law, find I 
for the plaintiff, unless, of course, you find, under all ! 
the evidence, that the plaintiff was guilty of contributory ! 
negligence, in which event you would then consider | 
whether the doctrine of last clear chance applies. I 
(R. 693). I 

i 

Obviously, this unqualified instruction was incorrect in the I 
absence of any evidence as to excessive speed. Apart from j 
any other error in the case, that with reference to speed j 


I 
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necessitates a reversal in the interest of fairness and 
jnstice. 

3. Argument Asking the Jmy to Draw Inferences Unfavor¬ 
able to Appellant From Its Non-Use as a 'Witness of a 
Person Equally Available to Appellee Constitutes 
Reversible Error. 

The most palpable error committed on the trial and one 
which inevitably affected the result was the trial court’s 
invitation to appellee to comment upon appellant’s non-use 
of its former employee as a witness. John Hazzard, the 
motorman, had resigned from appellant’s service on May 
24, 1950 (App. 67). This was over 2 V 2 years after the 
accident of August 10,1947 (App. 16). He had been inter¬ 
viewed by appellant’s counsel prior to the trial and was 
not used as a witness because it was determined that he 
was disgruntled at appellant (App. 73). 

The trial court recognized that there was a sufficient 
accounting for the former employee to establish that he 
was not “peculiarly within the control” of appellant 
(App. 69). Far from being peculiarly available to appel¬ 
lant, it affirmatively appeared that appellee’s counsel had 
Hazzard present under a subpoena and chose to excuse him 
(App. 6S, 73). Nevertheless, the Court informed counsel 
(App. 69): 

Of course they have got to take the odium of not put¬ 
ting him on, all right, there is no doubt about that. 
And it is not for me to comment on the effect of that. 
But it undoubtedly will have a serious effect. 

When appellant’s counsel protested that failure of a party 
to use as a witness an individual equally available to both 
sides would not give the opposite party the right to com¬ 
ment upon the non-use, the Court responded with consider¬ 
able feeling (App. 70): 

Of course he has. And if I were counsel, I would cer¬ 
tainly do it, too. 
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Appellant’s further argument on the point (App. 70-72) 
was of no avail, the Court evidently being of the impres¬ 
sion that while it would be improper for the Court to tell 
the jury that they could draw an unfavorable inference it 
was quite permissible for counsel to so tell them in 
argument (App. 71). 

Thus encouraged by the Court, counsel for appellee took 
full advantage of the ruling and in argument repeatedly 
labored the point (App. 81-83): 

When I say he should have seen, I say he could have 
seen, because we do not have the advantage of the 
motorman’s testimony here. The motorman was avail¬ 
able around the court, and also he is still available to 
both the plaintiff and the defendant. But the burden 
in this case, I urge you, rests with the defendant, not 
the plaintiff, to say what the motorman saw or did not 
see, or explain why he didn’t see and why this accident 
happened, or why there wasn’t any bell rung to warn 
this man. And all the evidence here shows no bell was 
rung. 


I really am curious to know why he did not produce 
the motorman. And I would like to have him explain 
it. Of all the people who could explain why he started 
this streetcar up, why he did not ring the bell, and why 
he did not have it under such control as to avoid 
striking this plaintiff, he was the one and only person 
who could do it. And why? Because he alone controls 
the operation of that streetcar. 

I urge upon you, it is amazing and unexplainable ex¬ 
cept for one thing: That if he had him on the stand his 
testimony would be such as he would show negligence 
on the part of the streetcar company. 

That is the only explanation that I say he could give 
in this case. And he won’t give that, because if he 
gives that, then he has got to concede there is liability 
here. And he has not done that. 


I 
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What other explanations could he give 1 What reasons 
can be give? Has he lost his memory? We would like 
to hear it. 


• • • • • 

You can draw reasonable inferences in these matters. 
I say the only reasonable inference you can draw from 
that is that the motorman’s testimony would be such 
as to be unfavorable and would support the plaintiff’s 
theory. 

The plain and prejudicial error thus committed is the 
more amazing in view of the rule long applied in the Dis¬ 
trict of Columbia and elsewhere that an unfavorable infer¬ 
ence is not to be drawn where a prospective witness is not 
peculiarly available to one of the parties. The general rule 
is stated in 1 Jones, Evidence (4th ed. 1938), § 21: 

An adverse inference does not arise from a failure to 
call as a witness one whom the other party had the 
same opportunity of calling, 

This Court said in Egan v. United States, 52 App. D.C. 384, 
396, 287 Fed. 958, 970 (1923): 

The general rule is that no such inference may be 
drawn by a jury because a party fails to call as a wit¬ 
ness one who is in a legal sense a stranger to him and 
is equally available to the other side. 

That a former employee was in a legal sense a stranger 
to appellant is apparent. Thus, in a case where there was 
no accounting for absent employees the Court said, in 
Krupshaw v. W. T. Cowan, Inc., 6 D.C. Mun. App. 290, 293, 
61 A. 2d 624, 627 (1948): 

• • * it may be questioned whether the witnesses were 
under defendant’s control or peculiarly within the 
power of defendant to produce. True, they had worked 
for defendant more than a year before the trial, when 
the delivery was made. But the record is completely 
silent as to whether they were still working for de- 


fendant at the time of trial or whether defendant knew 
where they were. Therefore there is at least a donbt 
whether they were available as witnesses to defendant, 
or indeed to either party. In similar circumstances it 
has been held that the unfavorable inference should 
not be drawn. 

The latest expression of this Court on the matter is that 
“pure speculation” would result from any inference as to 
what an unused witness might have said. Thus, in BiUeci 
V. United States, 87 XJ.S. App. D.C. , 184 F. 2d 394 
(1950), a new trial was directed where the trial judge had 
charged the jury with respect to a witness under subpoena 
by the government and unused by the defense that it had 
the right to draw the inference that his testimony would 
have been unfavorable to the defense. The Court said, 
at 399: 

Since he was clearly available to either side and 
neither side called him, either inference as to what he 
would have said would be pure speculation. 

The trier of fact in a non-jury case was held reversed in 
Stone V. Stone, 78 U.S. App. D.C. 5, 136 F. 2d 761 (1943), 
for drawing a presumption about what a doctor who had 
not been called by plaintiff’s attorney would have said he 
had done, the Court saying, at 8, 764: 

* • • appellant does not come under the rule that a 
party who has it peculiarly within his power to pro¬ 
duce a witness, by failing to do so, creates an inference 
that if the testimony were produced it would be un¬ 
favorable. Appellant had no peculiar power over a 
representative of the Virginia State Department of 
Health, and we think that no unfavorable implication 
can be drawn from her failure to produce him. 

There are many cases from other jurisdictions which 
apply the general rule quoted by this Court in Egan v. 
United States, supra. Thus, in Eeima v. Broadway Fruit 
Market, 304 Mass. 608, 24 H.E. 2d 510 (1939) it was held 
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to be prejudicial error for the Court to permit counsel to 
comment in argument upon his opponent's failure to pro¬ 
duce as a witness defendant’s clerks in the absence of 
evidence that they were in its employment. (There, as 
in the case at bar, the Court permitted counsel to make the 
comment and itself said nothing on the matter to the jury.) 

In Birmingham v. Levens, 241 Ala. 47, 52, 200 So. 888, 
891 (1941) the Court said: 

The general rule is when a witness is accessible to 
both parties, or his evidence would be cumulative, 
neither party can comment on his absence. 

And in Sears v. Dvling, 79 Vt. 334, 65 Atl. 90 (1906) in 
reversing due to counsel’s argument over failure of the 
opposite party to call as a witness one who lived only a 
few miles from both parties, the Court said, at 336, 91: 

It did not lie in the defendant’s mouth to ask the jury 
to draw conclusions unfavorable to the plaintiff from 
the plaintiff’s failure to caU Woodruff as a witness. 
The error in the argument was palpable and preju¬ 
dicial 

To the same effect are Thomas v. Genezer^ 137 Conn. 415, 
78 A. 2d 539 (1951) (no proof a janitor still employed) and 
Ellerman v. Shelly Oil Co., 227 Minn. 65, 34 N.W. 2d 251 
(1948) (former employee). 

In the instant case, the trial court seemed to be of the 
view that counsel in argument, as distinguished from the 
court in its charge, could invite the jury to draw the un¬ 
favorable inference (App. 69, 71). No reason appears for 
such a distinction. The duty of a court is not to invite 
improper argument but to meet any such attempt with 
“direct prohibition or emphatic condemnation.” Wilson 
V. United States, 149 TJ.S. 60, 67 (1893) (comment on de¬ 
fendant’s failure to take the stand). This Court in BiUeci 
V. United States, 87 U.S. App. D.C. , , 184 F. 2d 

394, 397 (1950) disapproved a speculative inference argu- 
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ment by the proseenting attorney following the trial 
conrt’s rnling that: 

‘‘I am going to let them [the prosecutors] argue it; 
but I am not going to say anything in my charge to 
the jury one way or another.’’ 

To like eifect in a case of non-use of a clerk, Heina v. 
Broadwo/y Fruit Mcurket, 304 Mass. 608, 24 N.E. 2d 510 
(1939). The prejudice involved in such an argument was 
well-expressed in Hayden v. New York Rys., 233 N.Y. 
34, 37, 38, 134 N.E. 826, 827, 828 (1923) (driver of plain¬ 
tiff’s cab not called by passenger): 

But if we should assume that all of the other circum¬ 
stances would have permitted an unfavorable infer¬ 
ence as the result of a failure of the plaintiff to call 
this witness, we think that the significance was entirely 
offset and nullified by the failure of the defendant to 
call him. He was just as available to it as to the 
plaintiff.... 

.... the defendant secured the benefit as an additional 
witness of one who knew intimately of the occurrence 
under investigation and this in spite of the fact that 
knowing what he would testify to, it had been unwilling 
to call him as its witness. This must have been a 
serious handicap to the plaintiff’s case with the jury 
and under the circumstances we think that it was an 
erroneous and unjust one which calls for a reversal of 
the judgment. 

Similarly, appellee was given the erroneous and unjust 
advantage of pure speculation as to what a person whom 
he had subpoenaed and elected not to call might have said 
had appellant chosen to use him. That this must have been 
“a serious handicap” with the jury cannot be gainsaid 
and compels reversal. 
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4. Reversible Error was Committed in Instructing the Jury 
On Last Clear Chance When Appellee Had Walked 
Into the Side of a Streetcar. 

What has already been said relative to appellant’s right 
to a directed verdict {supra, pp. 6-8) is equally appli¬ 
cable to demonstrate the error in instructing upon the 
doctrine of last clear chance and need not be repeated here. 
The irrefutable physical fact is that appellee walked into 
the side of a streetcar. As contrasted with the inherent 
cumbersome nature of a streetcar, a pedestrian has easy 
control over his movements and therefore the greater power 
and opportunity to last avoid a collision. As the Virginia 
court said in language quoted by this Court in Jackson v. 
Capital Transit Co., 69 App. D.C. 147, 150, 99 P. 2d 380, 
383 (1938) (note 6): 

• • * ordinarily a motorman rests under no obligation 
to stop his car merely because he sees a pedestrian 
approaching the track. The foot-man is in a place of 
safety. He has absolute control of his movements and 
can stop instantly, and it is reasonable to assume that 
he will stop and wait for the car to pass, and not 
attempt to cross immediately in front of it. * * * It 
would be impossible to operate streetcars in a city on 
any other theory. 

Mr. Garcia had full control of his movements and when the 
moving streetcar was opposite him, possessed the only 
opportunity to avoid striking his face against its side. His 
excuse for not doing so is reliance upon his own inattention 
to traffic (App. 22, 23, 24) and upon the same alleged omis¬ 
sion of a warning horn which failed to nullify the effects 
of similar inattention by the pedestrian involved in 
Faucett v. Bergmann, 57 App. D. C. 290, 292, 22 F. 2d 718, 
720 (1927). 

To stretch the concept of last clear chance from the tra¬ 
ditional framework where a plaintiff is unable to help him¬ 
self to apply to a case such as that at bar where alone 
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has the last chance to avoid the contact is to distort the 
doctrine beyond recognition. Its original soundness rested 
upon the proposition that control of the situation passed 
from a negligent plaintiff and rested vith a negligent de¬ 
fendant to utilize the last clear chance to avoid an accident. 
It necessarily follows that where the plaintiff retains the 
physical and mental ability up to the final moment of con¬ 
tact to avoid his own injury, his case does not fall within 
the insulating effect of the doctrine. In such a case, his 
continually operating negligence controls the disposition 
of the case. Thus, in a leading case where a defendant's 
negligently operated train struck an inattentive pedestrian, 
just as he was leaving the track, the Vermont Court held 
that defendant was not liable, saying in French v. Grand 
Trunk R. R., 76 Vt. 441, 445, 58 AtL 722, 723 (1907): 

There was no time vrhen the defendant’s servants 
could have stopped the train and avoided the injury, 
in which the plaintiff could not have avoided being 
injured by a vigilant use of his eyes, ears and physical 
strength. It was his duty to make a vigilant use of 
these faculties up to the last moment when it was pos¬ 
sible for him to do so. 

If, as has been said, the classic case for application of the 
doctrine of last clear chance is where a plaintiff is lying 
drunk or asleep on the track, the classic case for non¬ 
application of the doctrine would seem to be the case at bar 
where the appellee walked into the side of a streetcar. In 
the latter situation the ordinary rule of contributory negli¬ 
gence should be controlling. 

CONCLUSION. 

The evidence clearly established appellee’s negligence in 
walking across Connecticut Avenue toward streetcar 
tracks without ever looking in the direction from which 
streetcars would normally come. Appellee’s final step into 
the side of the streetcar was the terminal point of his con- 
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linuing negligence and was subsequent in time to any clear 
chance for appellant to have avoided the accident. Accord¬ 
ingly, appellant was and is entitled to judgment in its 
favor. Since there were at least three highly prejudicial 
errors on the trial, particularly with reference to allowing 
argument to the jury concerning non-use of a witness 
equally available to appellee, the minimum relief to which 
appellant is now entitled is a new trial upon the properly 
applicable evidence and law before a jury uninfluenced by 
bias provoking appeals to speculative inferences. 

Respectfully submitted, 

Geoege D. Hoening, Je. 

Feank F. Robeeson 
Attorneys for Appellant 
810 Colorado Building 
Washington, D. C. 

Hogan & Haetson, 

Of Counsel. 
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QUESTIONS PEESENTED 

1. Whether a pedestrian walking within the cross¬ 
walk at a street intersection with a green traffic signal 
in his favor and struck by a street car approaching from 
his left which unlawfully entered the pedestrian cross¬ 
walk against a red traffic signal, could be held guilty 
of contributory negligence as a matter of law. 

2. Whether appellants are entitled to a review of 
points 2, 3, 4, and 5 in the brief where those points 
vary in matter of substance from the points of error 
filed in the District Court pursuant to Buie 75, Federal 
Buies Civil Procedure (App. 9a, 10a), the points in the 
record having been confined and limited to alleged errors 
“in failing to grant defendant’s motion for a new trial 
for the following reasons”, which is reviewable here 
only for abuse which is not claimed or discussed in 
appellant's brief. 

3. Whether there is any authority under Buie 75, 
Federal Buies of Civil Procedure, for filing two differ¬ 
ent statements of points of error on appeal with respect 
to the last four questions raised here. 
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Capital Tbansit Company, Appdlcmt, 

V. 

Armando Gabcia, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

Mr. Garcia, appellee, a citizen of (IJuba, visiting Wash¬ 
ington on vacation at the time with his son, was stand¬ 
ing on the sidewalk at the northwest comer of Connec¬ 
ticut Avenue and K Street on a Sunday afternoon when 
the traffic was relatively light. When the traffic light 
changed to green in his favor, he, with his son walking 
slightly to the rear, at a normal gait, proceeded within 
the lines of the pedestrian cross-walk to walk east on 
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K Street in the direction of the Statler Hotel where he 
was stopping. When he reached a point within the 
cross-walk near the southbound streetcar track, he was 
struck by the front of a streetcar, near the front door, 
and was knocked unconscious to the street, sustaining 
severe and permanent injuries to the head, which re¬ 
quired hospital treatment. 

The testimony at the trial shows without contradiction 
that the intersection in question was controlled by the 
usual green, amber and red automatic traffic lights (App. 
12-15); that Mr. Garcia and his son, both of whom testi¬ 
fied, left the sidewalk when the traffic signals turned 
green in their favor and were always within the lines 
of the crosswalk until the point of collision (App. 15-27; 
32-36); that a traffic policeman visited the scene shortly 
after the accident and found ‘‘a blood spot on the street 
alongside the southbound street car rail in the north 
cross-walk of K Street, Northwest. This blood spot was 
alongside the track; my recollection was, within the 
cross-walk area of the north cross-walk of K Street” 
( App. 30-31); that the street car had stopped at the load¬ 
ing platform north of the intersection and north #)f the 
cross-walk by a distance of at least 25 feet or more in 
order to discharge or receive passengers and that as Mr. 
Garcia was proceeding vdth the green light in his favor 
and keeping his eye principally on the traffic light, the 
streetcar started up and the front.part of it struck him 
while he was crossing Connecticut Avenue between the 
white lines at the K Street intersection. (App. 33-A) 

Uncontradicted testimony showed the motorman 
sounded no bell or gong prior to the collision; that the 
loading platform is about 50 feet in length, the south 
end of the platform being at least 25 feet from the north 
line of the north cross-walk; the day was clear and 
bright; and the streetcar tracks make a sharp right turn 
into 17th Street at a point several feet north of the 
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I 
I 

I 

north cross walk in question, and that there was no safety 
island between the east and west sides of Connecticut | 
Avenue. j 

I 

I 

The motorman of the appellant, although subpoenaed | 
by counsel for the appellees, was in court and the ap- | 
pellant refused to call him as a witness. Counsel for | 
appellant told the trial court that the motorman had j 
resigned his job before the trial and he did not intend I 
to use him because he was “disgruntled.” There was j 
no evidence to show the witness was in fact disgruntled j 
or that he would perjure himself if called. The failure i 
of appellant to call the motorman is a significant and j 
strange circumstance in the case, especially as the ap- | 
pellant always takes elaborate and detailed signed state- i 
ments from its employees of even the smallest details of i 

an accident. i 

! 

Counsel for appellee issued the subpoenas for the ! 
motorman as a precaution in order to keep the appellant i 
from claiming, that the motorman or driver had disap- ! 
peared. The trial judge said he would not charge the j 
jury about any inference that might be drawn from the j 
failure of appellant to call the motorman (App. 70), but j 
that appellant “have got to take the odium of not put- | 
ting him on” (App. 69), and that counsel in argument j 
to the jury would have a right to comment on the failure | 
of appellant to call the motorman (App. 70). | 

I 

TEAFFIC REGULATIONS INVOLVED I 

I 

“Article II, Section 4. Traffic Control Signal Legend. 

“(a) Whenever traffic at an intersection is controlled ! 
by traffic-control signals exhibiting colored lights or the j 
words ‘Gro^, ‘Caution’, and ‘Stop’, said lights and terms | 
shall indicate as follows, except as provided in Section { 

( 6 ): j 
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‘Green’, or ‘Go’—^Traffic facing tlie signal may pro¬ 
ceed, except that vehicular traffic shall yield the right- 
of-way to pedestrians, and vehicles lawfully within a 
cross-walk or the intersection at the time such signal was 
exhibited. 

“ ‘Yellow’ or ‘Caution’—^when shown with the ‘Green’ 
or ‘Go’ traffic facing the signal shall stop before enter¬ 
ing the nearest crosswalk at the intersection, unless so 
close to the intersection a stop can not be made in 
safety- 

“ ‘Red’ or ‘Stop’—traffic facing the signal shall stop 
before entering the nearest cross-walk at the intersection 
or at such other point as may be designated by the Di¬ 
rector, and remain standing until ‘Green’ or ‘Qu’ is 
shown alone.” 

Article 11, Section 5 “Pedestrians’ Bight-of-Way. 

“The driver of a vehicle shall yield the right-of-way 
to a pedestrian crossing the roadway with any marked 
cross-walk or with any unmarked cross-walk at the end 
of a block, except at intersections where the movement of 
traffic is being regulated by police officers, or traffic-con¬ 
trol signals, or at any point where a pedestrian tunnel 
has been provided.” 

Section 6 of the same Article, “Pedestrians’ Rights 
and Duties at Controlled Intersections:” 

“At intersections where traffic is controlled by traffic- 
control signs, or by police officers, drivers of vehicles 
shall yield the right-of-way to pedestrians crossing, or 
those who have started to cross the roadway on a ‘Green’ 
or ‘Go’ signal: Provided, however, that in the event the 
signal changes after such pedestrian has started to cross 
the roadway on a ‘Green’ or ‘Go’ signal he shall pro¬ 
ceed only to the next safety zone, if any, and shall re¬ 
main there until the ‘Green’ or ‘Go’ signal again ap¬ 
pears.” 


I 


Article VI, Section 22, ^^Restrictions as to Speed/’ | 

j 

“(b) No person shall drive a vehicle upon a high- j 
way at a greater speed than is reasonable and prudent i 
having due regard to the traffic, surface and width of i 
the highway, and the hazards at intersections, and any j 
other conditions then existing/^ j 

Section 28, “Right-of-Way Between Vehicles.” | 

“(a) A vehicle approaching an intersection shall slow j 
down and be kept under such control as to avoid coUid- I 
ing with pedestrians or vehicles. ” | 

j 

SUMMARY OF ARGUMENT i 

i 

I 

1. On a contention that appellee was guilty of con- 1 

tribntory negligence as a matter of law the evidence and j 
every inference fairly deducible therefrom, is to be con- j 
strued most favorably to appellee. Sinmumds v. Capi- i 
tal Transit Co., 79 U. S. App. D. C. 371, 372, 147 F. 2d ! 
570. I 

2. The question of contributory negligence was prop- i 

erly left to the jury. There was no question of law aris- ! 
ing in that regard on this record. I 

3. The cases cited by appellant where contributory i 
negligence has been held as a matter of law are not in | 
point and are clearly distinguishable. All of those cases ! 
involve a collision between a pedestrian and a street i 
car or truck which occurred between street intersections j 
(sometimes called “jaywalking” cases), and none involves | 
the rights of a pedestrian walking within the regularly j 
appointed lines of a cross-walk at a street intersection | 
with the green traffic signal in his favor at all times, i 
That a different rule applies here, see Gntshall v. Wood, i 
74 App. D. C. 379, 123 F. 2d 174; Simmonds v. Capital | 
Transit Co,. 79 App. D. C. 371, 372; 147 F. 2d 570; | 
Griffith V. SlayhoAigh, 58 App. D. C. 237, 29 F. 2d 437.1 

j 

j 

i 

I 

i 

I 


I 
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4. Appellant had no “preferential^’ right to run its 
street car into the crosswalk against a red light or to 
ignore the right of way of appellee with a green signal 
in his favor. Appellee was entitled to rely on the signal 
and was not required constantly to oscillate his head in 
all directions or to anticipate that the motorman would 
disobey traffic regulations and fail to keep a proper look¬ 
out or to sound the gong or bell as a warning. 

5. The only question properly open on the points filed 
in the District Court (App. 9-10) is the first one, namely, 
failure to direct a verdict on the contention that con¬ 
tributory negligence appeared as a matter of law. The 
second point, with subdivisions (a), (b), (c), and (d), 
all relate to alleged error “in failing to grant defend¬ 
ant’s motion for a new trial.” As the action of the trial 
judge in refusing a new trial is not reviewable except 
for abuse of discretion {Rtt/ppert v. Rwppert, 77 IT. S. 
App. D. C. 65, 134 F. 2d 497; Fried v. McGrath, 76 U. S. 
App. D. C. 385, 133 F. 2d 350) and no abuse is claimed, 
argued or supported in this record, those assignments 
ought not to be noticed, notwithstanding that in the 
points of error in appellant’s brief, the subdivisions of 
the above assignment are stated separately without re¬ 
gard to the action of the trial judge in denying the mo¬ 
tion for new trial. Under Kule 75, Federal Rules of 
Civil Procedure, there is no right to file two sets of 
points which vary in a substantial and prejudicial way. 
But, if points 2, 3, 4 and 5, as set forth in appellant’s 
brief, are properly to be considered, the points are un¬ 
substantial on the following reasons. 

6. As to point 2. The traffic regulation was read 
into evidence by consent. It was but a mere repetition 
of the common law rule that a vehicle shall not be oper¬ 
ated at a greater rate of speed than is reasonable and 
prudent under existing circumstances (App. 36). 


7. As to point 3. The Court did not charge the jury i 
about any inference they might draw from the failure ! 
to call the motorman. The court properly permitted I 
counsel to discuss the strange failure of the appellant | 
to call a witness so indispensable to its case, and his | 
comment was temperate, proper under all the authori- i 
ties, and a matter within the sound discretion of the trial I 
judge in any event. This right of fair argument upon j 
the evidence and failure to produce such evidence did i 
not result in any substantial prejudice to appellee, or \ 

justify any action here. i 

i 

8. The humanitarian rule was properly committed to | 
the consideration of the jury on a careful charge of | 
Judge Morris, which is a model of clarity. The view of | 
the motorman was unobstructed; the street car stopped | 
at the loading platform to discharge or take on pas- | 
sengers and could not have traveled more than 75 feet ! 
to the cross-walk from a dead stop; the street car, being j 
a modem car, could have been stopped at that speed in 

a short distance had the motorman been attentive; the 
accident could have been avoided if the motorman had j 
sounded his gong or bell; and the pedestrian was ob- | 
viously in a known place of danger as he was walking | 
toward the southbound track in the crosswalk looking j 
primarily at the traflSc light. i 

9. No abuse of discretion by the trial judge is shown I 

in denying the motion for a new trial. I 
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ABGUMENT 

1 . 

There was no error in refusing to direct a verdict be¬ 
cause of alleged contributory negligence as a matter of 
law. 

Appellant concedes there was substantial evidence of 
negligence for the jury. Although the trial court prop¬ 
erly submitted the issue of contributory negligence to 
the jury, appellant claims contributory negligence should 
have been found as a matter of law. Obviously, there 
is nothing in that point. Appellant’s contention is bot¬ 
tomed on several decisions of this Court, analyzed be¬ 
low’’ which involved collisions between streetcars, trucks 
and pedestrians which occurred between or away from 
street intersections or cross-walks, and none of which 
involved injury to a pedestrian crossing an intersection 


' The cases cited by appellant have no point or analogy to a i>e- 
destrian injured in a cross-walk while proceeding with a green sig¬ 
nal in his favor. Faucett v. Bergman, 57 App. D. C. 290, “walking 
across the street in broad daylight at a point somewhat distant from 
the comer crossing*’; Roberts v. Capit^ Transit Co., 76 U. S. App. 
D. C. 367, 368: “The traffic laws of the Dist. of Col. and the deci¬ 
sions of this court impose on a pedestrian crossing a street in the 
middle of the block fie duty of looking^’; Capital Transit Co. v, 
SmaRwood, 82 U. S. App. D. C. 228, involved a collision between 
a streetcar and automobile. The facts are not in point. 

Dean v. Century Motors, 81 U. S. App. D. C. 9, involved collision 
between two automobiles at an intersection not controlled by sig¬ 
nals at the time, and it is not in point. 

Capital Transit Co. v. Gamble, 82 U. S. App. D. C. 57, involved 
a child 5 years of age, running “fast” from sidewalk in middle 
of the block into side of streetcar. This case has no point or 
analogy. 

Jackson v. Capital Transit Co., 69 App. D. C. 147, 149, involved 
pedestrian walking in front of street car constantly sounding bell, 
at a considerable distance from intersection. No traffic signals or 
cross-walk was involved and this Court said the decedent was 
“oblivious” to his own safety. 
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I 

I 

i 

I 

I 

I 

i 


within the lines of an appointed cross-walk with a green i 
or traffic signal in his favor. To extend the doc- j 

trine announced by this Court in the cases cited by ap- | 
pellant to the cross-walk and signal cases, as applied to | 
streetcars, would give the appellant actual immunity from ! 
street negligence actions. | 

Cases involving injury to a pedestrian proceeding on j 
a green signal in his favor and occurring within the reg- i 
ular cross-walks for pedestrians at intersections obviously ' 
stand upon an entirely and radically different footing I 
from so-called “jay-walking^^ cases cited by appellant. | 
In an annotation to Kirk v. Los Angdes R. Co,, 26 CaL ! 
2d 833, 161 P. 2d. 673, (164 A.L.R. 1), more than 300 ! 
pages of annotation appears on every aspect of accidents ! 
involving streetcars, vehicles and pedestrians at intersec- j 

tions controlled by signal or other devices. I 

i 

No attempt will be made to cite this large authority, j 
much of it applicable here, but the discussion will be | 
confined to collisions between a streetcar and a pedes- j 
trian in a cross-walk proceeding with a green signal light ' 
in his favor. The following cases are squarely in point j 
and well illustrate the untenable contention that appellee | 
was guilty of contributory negligence as a matter of law. j 

In Baltimore Tremit Co. v. Stale, Ot. of Appeals, Md. i 
Feb. 9, 1950, 71 A. 2d 442, 446, the Court said: | 

“It is of course the duty of the motorman of a! 
streetcar to keep a lookout, signal its approach when j 
such a warning is reasonably necessary, move at a I 
moderate speed and stop when a necessity for stop-i 
ping becomes apparent. Baltimore Transit Co. v. | 
Alexander, 172 Md. 454, 462, 192 A. 349. Moreover,! 
the right of way at a street intersection controlled! 
by a traffic signal belongs to that vehicle or pedes-1 
trian whose course is favored by the signals subject! 
to the rights of those already in the intersection.! 
United S^es Fidelity <& Chwaramly Co. v. Contimntal\ 
Bdkmg Co., 172 Md. 24, 29, 190A. 768. | 

i 

i 

I 

I 


I 





10 


Likewise, the Court cannot rule as a matter of 
law that Castranda was guilty of contributory negli¬ 
gence. The question of contributory negligence must 
^ considered in the light of all the inferences favor¬ 
able to the plaintiff’s case that may be fairly de¬ 
duced from the evidence. Where there is a conflict 
of evidence as to material facts relied on to establish 
contributory negligence or more than one inference 
may reasonably be drawm therefrom, the question 
should be submitted to the jury. In order that a 
case may be withdrawn from the jury on the grounds 
of contributory negligence, the evidence must show 
some prominent and decisive act which directly con¬ 
tribute to the accident and which was of such a 
character as to leave no room for difference of opin¬ 
ion thereon by reasonable minds ... In addition, 
before a person killed in an accident can be declared 
to have been guilty of contributory negligence as 
matter of law, the trial court must give consideration 
to the presumption that he exercised ordinary care 
for his own safety in accordance with the natural 
instinct of human beings to guard against danger 
(citing cases). 

“Defendant objected because the trial judge re¬ 
fused to instruct the jury that it was the duty of the 
pedestrian to look and listen for approaching traffic 
before attempting to cross the road; and if the jury 
finds that if he had looked or listen^ he would have 
known of the approach of the streetcar and if the 
jury further finds that he did not take these pre¬ 
cautions, then he was guilty of contributory negli¬ 
gence and the verdict must be for defendant. The 
judge properly refused to give that instruction be¬ 
cause it ignored the testimony that Castranda was 
crossing the street in the cross-walk and that the 
light was green when he started across. Caryl v. 
Baltimore, Tramsit Co. Md. 58 A. 2d 239.” 

In Ame^t v. Pacific Electric By. Co., 46 Cal. App. 
2.d 248, 115 P. 2d 588, the court in a well reasoned opin¬ 
ion which canvassed all the applicable principles and 
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California decisions, held that when a pedestrian is law¬ 
fully within a cross-walk dedicated to his uses, it is in¬ 
cumbent upon a motorman to see him and to use ordi¬ 
nary care to avoid running him down. The Court said 
(115 P. 2d 588, at p. 593): 

‘‘While it was the plaintiff’s duty in the exercise 
of reasonable care to look in the direction of antici¬ 
pated dangers, it was not incumbent upon him to 
oscillate his head like the pendulum of a clock to 
avoid colliding with others ^ead of him and at the 
same time to watch the approach of the car behind 
him. He was required to exercise only such vigil¬ 
ance as would constitute reasonable care under the 
circumstances. Whether he exercised reasonable care 
is the paramount fact to be determined by the 
jury . . 

In Stc/imton v. City of Detroit^ 329 Mich. 516, 46 N. W. 
2d 569, 573, involving a pedestrian injured by a street¬ 
car at an intersection, the Court said: 

“In Wirickowshi v. Dodge, 183 Mich. 303, 149 N. W. 
1061,1064, it was said: 

“Contributory negligence cannot be imputed to a 
plaintiff for failure to anticipate negligent acts of a 
defendant—^no one need anticipate an unlawful act.” 
The foregoing statement was quoted with approval 
in Swhvez v. Kadon, 299 Mich. 38, 299 N. W. 798. In 
Guma V. HarYod, 275 Mich. 393, 266 N. W. 393, the 
Court . . . said: 

“Pedestrians have the right to cross the street at 
street crossings even on a through street. They are 
not required to anticipate that drivers will violate 
ordinances, statutes or rules of safety.” 

In Cahill v. Cvmfmimgs, 322 HI. App. 662, 54 N. E. 2d 
634, the Court said that a pedestrian who was struck 
at an intersection by a street car although he had a green j 
light in his favor had obligation to use due care com- j 
mensurate with the danger confronting him, but was i 
not required to adjust his conduct to deal with disregard j 


i 
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of traffic laws. Significantly the Court stated (54 N. E. 
2d 634, 635): 

‘‘The case is not applicable, for the jury may have 
found that the motorman, when he saw the lights 
against him, should have reduced the speed of the 
car to bring it under control so that decedent could 
cross in safety. Said decedent had the green light 
and w’as well into the intersection. It would seem 
that he would be in the exercise of due care if he 
devoted his attention more directly to other factors 
necessary to his crossing. There must be some ad¬ 
vantage to traffic control lights, with the green light 
as a guide to one’s conduct, or else pedestrians may 
well become extinct. . . . The matter of traffic con¬ 
trol and right of way is not a case of survival of 
the strongest or swihest. We hold that the jury 
would have been justified in concluding that plaintiff 
had a right to cross in safety, not because a pedes¬ 
trian may rely absolutely upon the efficacy of traffic 
lights, but bemuse the motorman had ample oppor¬ 
tunity to avoid the accident.” 

SomL V. Pittsburgh Rys. Co., 122 Pa. Super 169, 186 
A. 183, held squarely that a pedestrian was not bound to 
anticipate the negligent operation of a street car through 
a red traffic signal at an intersection. 

In the recent case of Cheatwood v. Yvrgvma Electric 
Pov}er Co., 179 Va. 54, 18 S. E. 2d 301, a case squarely 
in point with the instant case, the court held in regard 
to a street car and pedestrian collision at an intersection 
that the pedestrian had a right to assume that the motor- 
man of the street car would not enter the intersection 
against a red light. The Court said: 

“A x)€destrian must exercise ordinary care and 
caution for his own safety, notwithstanding the fact 
that he is crossing an intersection on a green traffic 
light. He has a right to assume that the other mem¬ 
bers of the traveling public will obey traffic rules 
and regulations in the absence of some particular 
event or circumstance indicating the contrary. Mrs. 
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Ellett had a right to assume that the operator of 
the street car would not enter the intersection against 
a red light.” 

In Chiesa v. City a/nd Coimty of San Framcisco, 40 Cal. 
App. 2d. 640, 105 P. 2d 376, the Court held a pedestrian 
who entered in pedestrian zone with signal in her favor 
could assume that a street car approaching intersection 
from the left would act within the law and with reason¬ 
able care not to harm the pedestrian and that the pedes¬ 
trian was not contributorily negligent as a matter of law 
in failing to anticipate that the street car might sud¬ 
denly speed up and disobey a traffic signal. 

See also in point, Hynek v. City of Seattle^ 7 Wash. 
2d 386, 111 P. 2d. 247. 

In Va/n Note v. Philadelphia Tramsportalion Co,, 353 
Pa. 277, 45 A. 2d 71, the court held that while a pedes¬ 
trian may not dispense with due care and rely entirely 
on traffic signals in crossing street intersection, no duty 
is imposed on him to anticipate that trolley car approach¬ 
ing intersection will slow down and then proceed across 
intersection through a red light. 

In Grib v. Chicago Transit Authority, .Ill. App. 

(1950), 98 N. E. 2d 400, the court held that a pedestrian^s 
failure to keep a constant lookout, or to look again after 
having determined that he could safely cross ahead of 
street car, is not contributory negligence as a matter of 
law, but presents question for the jury to determine 
whether he was in the exercise of ordinary care for his 
own safety. 

See also, Fox v. Baltimore Transit Co. Ct. of App. Md. 
1950, 71 A. 2d 470; Caryl, to Use of Merchants Mut. Cas. 
Co. V. Baltimore Trust Co., Ct. of App. Md. (1948), 58 
A. 2d 239; and Elliott v. Philadelphia Transportation 
Co., 160 Pa. Super 291, 50 A. 2d 537, holding one may 
not be guilty of even contributory negligence in failing 
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to anticipate that a trolley car will not comply with a 
timely warning to stop. See also, Twylor v. PhMaddpJwi 
Rapid Transit Co., 107 Pa. Super. 124, 163 A. 538; WacTc 
V. Philadelphia Rapid Transit Co., 93 Pa, Super. 296; 
Mobile Light S R. Co. v. Bv/rch, 12 Ala. App. 421, 68 So. 
509; Cleveland R. Co. v. Goldrrum, 122 Ohio St. 73, 170 
N. E. 641. 

Whether contributory negligence is one of fact or law 
was well stated in Kirh v. Los Angeles R. Corp., 26 Cal. 
2d 833, 161 P. 2d. 673, 164 A.L.R. 1; as follows: 

‘‘In considering those contentions of contributory 
negligence as a matter of law, the rules, as recently 
stated by this Court in Anthomf v. Eobhie, 25 Cal. 
2d 814, 818, 155 P. 2d, 826, 829, is applicable. 

“But cases in which it can be said that the negli¬ 
gence of plaintiff contributes proximately to the ac¬ 
cident as a matter of lawr are rare. The rule has 
been stated in various ways in a legion of cases that 
contributory negligence is not established as a matter 
of law unless the only reasonable hypothesis is that 
such negligence exists, that reasonable or sensible 
men could have drawn that conclusion and none 
other; that where there are different inferences that 
may be drawn, one for and one against, the one 
against will be followed; and that before it can be 
held as a matter of law’ that contributory negligence 
exists, the evidence must point unerringly to that 
conclusion. 

“Plaintiff was justified in leaving the east curb 
of Broadway inasmuch as the traffic signal was in 
her favor. Whether or not she should have observed 
that the streetcar had started forward at that time, 
and if it had, she was aw’are of the danger, was for 
the jury to decide. Moreover, a pedestrian while he 
is bound to exercise due care when crossing at an 
intersection in the crosswalk with the traffic signal 
in his favor, yet he has the right of way and may 
assume that the traffic signal will not be violated by 
traffic crossing in his path, and the issue of his negli¬ 
gence is for the jury.’’ (citing long list of cases) 
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That alleged contributory negligence was not a ques¬ 
tion of law on the evidence here is plain from a reading 
of Simmcmds v. Capital Trcmsit Co., 79 U. S. App. D. C. 
371, 372, 147 F. 2d. 570 and the cases there cited. There 
the Court said: 

**Assuming the correctness of appellant's testi¬ 
mony, he, as a pedestrian had the right of way and 
api^llee's motorman was, as a matter of law upon 
notice that he had it, as a consequence of which the 
motorman was under a duty to keep a lookout and to 
take proper steps to avoid an accident, (citing 
cases and the Traffic and Motor Vehicle Regula¬ 
tions). In other words, construing the evidence most 
favorably to appellant and giving to him the full 
effect of every legitimate inference therefrom—as 
the law requires—reasonable men might well differ 
in their conclusions upon the evidence so considered.’^ 

The appellee had the green traffic signal in his favor 
from the moment he left the northwest curb until he 
was struck within the pedestrian crosswalk. He, there¬ 
fore, had the right of way. While he was bound to 
exercise due care even though the traffic signal was in 
his favor at all times, yet he was not required con¬ 
stantly to oscillate his head in all directions as though 
there was no traffic signal at all at the intersection. 
Under the decisions of this Court and many other courts, 
with api)arently nothing against it in the decisions, ap¬ 
pellee was entitled to place some faith in and reliance 
on the traffic signal which gave him a preferential right 
of way over appellant’s tracks. 

It is obvious that many persons, especially the old 
and infirm, put their primary reliance on traffic lights in 
crossing intersections. Under the decisions of this Court 
dealing with contributory negligence as a matter of law, 
a street intersection and cross-walk is the only place 
on the public streets where a pedestrian may cross street 
car tracks without taking the whole risk no matter what 
the circumstances. What the appellant argues here is 



an attempt to take away even tMs last refuge of the 
pedestrian. 

On the evidence here the jury might have fairly in¬ 
ferred that when Mr. Garcia left the curb with the 
change of the signal in his favor the street car was 
standing still at the loading platform some fifty or 
seventy-five feet north of the pedestrian cross-walk. He 
was justified in assuming that the motorman would not 
ignore the red light against him. In the circumstances 
he had a right to assume also that the motorman would 
not run through the cross-walk without sounding his gong 
or bell, which is exactly what the motorman did on the 
uncontradicted testimony. The street car was of the 
latest type; i.e., quick acceleration, powerful braking and 
almost silent approach. The jury could reasonably infer 
that momentarily, while Mr. Garcia was giving his pri¬ 
mary attention to the traffic signal, as a visitor in this 
city for the first time would reasonably be expected to do, 
the street car “slipped up’^, or “sneaked up’’ upon him 
without warning of any kind and in violation of his 
preferential right of way. Significantly, Mr. Garcia testi¬ 
fied that they have street cars in Havana, Cuba, “but 
there they are noisy and here they are quiet.” 

Clearly, the question of contributory negligence was a 
typical jury question. No question of law arose on this 
evidence—all the more emphasized because the appellant 
did not see fit to call its motorman who was in attend¬ 
ance at the trial. Grand Trwnlc Ry. v. Ives, 144 IT. S. 
408, 417, 36 L. Ed. 485,12 S. Ct. 679, 683. 

n. 

There was no error in refusing to strike out Traffic 
Begulation 22(b), especially as it had already been read 
to the jury with the consent of appellant. 

Traffic Regulation 22(b) merely provides that no per¬ 
son shall drive a vehicle, which includes streetcars, at 
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a greater rate of speed than is reasonable and prudent 
under the conditions then existing. It is merely declara¬ 
tory of the common law rule. Appellant misses the point 
when it says there was no evidence of “excessive speed, 
which was the view of the trial judge (App. 38). But, 
everybody was talking about “speeding.’^ 

Clearly, a speed of even 15 miles per hour against a 
red light and through a cross-walk with a pedestrian 
walking toward the track in plain view, would be an 
unreasonable rate of speed under the conditions then con¬ 
fronting the motonnan. This regulation was read to the 
jury with the consent of appellant. It was pertinent to 
the issues. A regulation of this character could not pos¬ 
sibly prejudice appellant. Speed may be negligently 
excessive though not exceeding the limit. Carey v. 
dfic Gas & Elec. Co., 75 Cal. App. 129, 242 p. 97. 

m. 

There was no error in permitting appellee’s counsel 
to comment to the jury on the failure of appellant to 
call its motorman who was in attendance upon the court 
below. 

Hazzard, motorman of appellant, was subpoenaed by 
counsel for appellee as part of trial strategy and to keep 
the appellant from asserting that it could not find him. 
While the witness was present in court neither side would 
call him.* The trial judge was not requested and did 

’The witness had recently resijrned his position. Nothing was 
produced to show the witness was in fact “disgruntled” toward ap¬ 
pellant. His interests were all on the side of appellant. Even 
though he was no longer in their employ, he was a witness “pe¬ 
culiarly*’ within their sphere of influence, which is all the word 
“peculiarly” means in the law of evidence. 

Appellant had a right of action over against its motorman for 
any recovery against it. Riegger v. Brewing Co., 178 Md. 518, 
16 A. 2d 90, and cases there cited. In effect, therefore, the motor- 
man was the defendant. He had as much interest as appellant in 
defeating the action. 
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not give any instmction to the jury with respect to any 
inference they might draw’ from the failure of appellant 
to call the motorman. The trial court told the jury 
that appellee had subpoenaed the motorman but that 
neither side would call him. That might have hurt ap¬ 
pellee more than it hurt appellant. In any event, the 
argument of counsel to the jury on the failure to call the 
motorman was modest, and restrained; it w’as answ’ered 
by counsel for appellant and the case is tit for tat in 
that respect. Moreover, the evidence or lack of evidence 
is a matter going to weight committed to the jury in the 
last analysis and a proper subject of argument. The 
decisions illustrate beyond doubt there is no error in 
this point. 

In Chesapeake Beach R. Co. v. Brez, 39 App. D. C. 58> 
71, where the intestate was killed on a scenic railway, 
the Court said: 

“Defendants did not move for a directed verdict 
until they had produced their evidence in opposition. 
Strange to say, they did not produce the grip man 
who was in a better position than any passenger on 
the cars to see what caused the injury, although they 
had him in attendance upon the court. . . . Producing 
weaker evidence when stronger might have been pro¬ 
duced lays the defendants open to the presumption 
or suspicion that the stronger evidence w’ould have 
been to their prejudice. The New York, 175 IT. S. 
187-204; 44 L. Ed. 126-133, 20 S. Ct. 67; Rmikle v. 
Burnham, 153 U. S. 216-224, 38 L. Ed. 694-697, 14 
S. Ct. 837; Graves v. United States, 150 U. S. 118- 
121, 37 L. Ed. 1021-1023, 14 S. Ct. 40. In the (^se 
last cited, it was said: “The rule, even in criminal 
cases, is that if a party has it peculiarly within his 
power to produce witnesses whose testimony would 
elucidate the transaction, the fact that he does not 
do it creates the presumption that the testimony if 
produced, wrould be unfavorable.^’ 
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See also Carmody v. Capital Traction Co., 43 App. 
D. C. 245, at 250; Gallagher v. Hastings, 21 App. D. C. 
88, at 97, 98; Compare, Krupsaw v. W. T. Cowan, Inc., 
D. C. Mun. App., 61 A. 2d 624, 626. Egan v. United 
States, 52 App. D. C. 384, 395 involved an instraction to 
the jury, not mere argument of counsel as here, and is 
clearly distinguishable on the facts. Billeci v. United 

States, 87 U, S. App. D. C., 184 L. Ed. 394, has no 

point here. The opportunity for prejudice is peculiar in 
criminal cases and comparison with civil litigation is not 
altogether parallel. 

In Century Indemnity Co. v. Arnold, 2 Cir. 153 F. 2d 
531, 534, the court said: 

‘‘Nor was it obligatory on the court to give an 
instruction that the jury might draw an adverse in¬ 
ference against the defendants from their non-pro¬ 
duction of material witnesses. The agent and sub¬ 
agent vrere as available to the plaintiff as to the 
defendant. If their interest was more on the side 
of the defendants than of the plaintiff, this was a 
matter for argument to the jury. See United States 
V. Cotter, 2 Civ., 60 F. 2d 689, 692, cert. den. 287 
U. S. 666, 77 L. Ed. 575 59 S. Ct. 291.’^ 

In United States v. Cotter, 60 F. 2d 689, 692, cert. den. 
287 U. S. 666, 77 L. Ed. 575, 53 S. Ct. 291 Judge Learned 
Hand said: 

“When both sides fail to call a witness who knows 
something of the facts, their conduct, like anything 
else they do, is a circumstance which a jury may 
use. If both can call him and he is impartial, ordi¬ 
narily it will have little weight; if it appear that he 
would naturally side with one party, it is reasonable 
to expect that he does not use him for good reason; 
and that is fair argument for the other. More so, 
if he is only available to one who alone knows the 
facts, and there is no other e’sldence on the issue. 
Perhaps, as Professor Wigmore puts it (Section 
288), an inference is, strictly speaking, always proper 
against each side, but of different weight. Mitchell 
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V. R, R. Co,, 68 N. H. 96, 116, 34 A. 674. A judge 
is not required to intervene here any more than in 
any other issue of fact. . . . But he is not charged 
with correcting their non-sequiturs; the jury are to 
find these for themselves. So the judge in the case 
at bar was not required to correct the argument that 
the failure of the defendants to call the four wit¬ 
nesses was a ground for supposing that they woidd 
swear against them. He might have done so, but 
he need not; so far as we know. Sears v. Ihding, 79 
Vt. 334, 65 A. 990, is the only decision to the con¬ 
trary and it does not persuade us.’’ 

In Bdcmare & Hwison Co. v. Mahas, 3 Cir. 14 F. 2d 
56, 60: 

“The defendant requested the court to charge the 
jury on the effect of the plaintiff’s failure to produce 
available evidence—that of his companions in the 
truck at the time of the accident, his surveyors, pho¬ 
tographer, investigator and plans . . . Our com¬ 
ment on this assignment is threefold: ... (2) the 
evidence was equally available to the defendant; 
(3) the better rde is that the reasons for non-pro¬ 
duction of evidence being so many and various com¬ 
ment thereon should be within the discretion of the 
trial judge who is in a far better position to deter¬ 
mine the occasion for it, and his action in that re¬ 
gard is not ground for reversal unless he abused 
his discretion.” 

In Graves v, Umted States, 150 U. S. 118, 121, 37 L. 
Ed. 1021, 14 S. Ct. 40 the Court said: 

“The rule even in criminal cases is that if a party 
has it peculiarly within his power to produce wit¬ 
nesses whose testimony would elucidate the transac¬ 
tion, the fact that he does not do it creates the pre¬ 
sumption that the testimony, if produced, would be 
unfavorable. 1 Starkie on Evidence, 54; People v. 
Hovey, 92 N. Y. 554, 559; Mercer v. State, 17 Tex. 
App. 452 467; Gordon v. People, 33 N. Y. 5^31, 508. ’ ’ 

In Mammoth Oil Co. v. United States, 275 U. S. 13, 
72 L. Ed. 137, 48 S. Ct. 1, the Court said: 
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‘‘Familiar rules govern the consideration of evi¬ 
dence. As said by Lord Mansfield in Black v. Ar¬ 
cher, Cowper 63, 65, ‘It is certainly a maxim that all 
evidence is to be weighed according to the proof 
which it was in the power of one side to have pro¬ 
duced and in the power of the other to have con¬ 
tradicted.’ ” 

What the appellant could have produced on direct ex¬ 
amination of the motorman, was a matter of fair com¬ 
ment in the argument of counsel to the jury and failure 
to produce him went directly to the weight of the evi¬ 
dence, the very matter the jury was called upon to de¬ 
cide. The matter was in the sound discretion of the trial 
judge and certainly no abuse whatever is demonstrated 
here. 

IV. 

There was no error in instructing the jury on the 
humanitarian doctrine under the evidence in this record. 
The facts discussed in the earlier part of this brief 
largely dispose of this point. 

The test applied by this Court and by the Supreme 
Court for determining whether an instruction on the last 
clear chance doctrine is proper is met in every particu¬ 
lar by the evidence in this record. The charge of the 
trial judge covered all the points and is remarkable for 
its clarity. 

The view of the motorman was unobstructed. The ap¬ 
pellee was in a known place of danger as he walked 
toward the southbound track on the pedestrian cross¬ 
walk with the green traffic signal in his favor at all 
times. The streetcar was at a full stop at the loading 
platform some fifty or seventy-five feet north of the cross¬ 
walk and could not have been traveling at such a speed 
in that short distance that it could not have been stopped 
within a few feet had the motorman been attentive. The 
testimony is all one way that the motorman sounded no 
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gong or warning which would alone have avoided this 
accident even at the last possible moment. Thus, it 
appears, assuming the jury found that appellee was con- 
tributorily negligent, that the motorman had the last and 
full opportunity to save appellee from personal injury. 
Moreover, when a motorman runs through a red light 
and pedestrian cross-walk at a street intersection, the 
jury could justly infer that the motorman did not act on 
his lookout and did not have his streetcar under proper 
control, but, without sounding any warning, took it negli¬ 
gently for granted that Mr. Garcia would stop short of 
the track, which he has a right to cross on a preferential 
right of way. Simmonds v. Capital Tramsit Co., 79 U. S. 
App. D. C. 371, 372,147 F. 2d. 570. 

The following decisions on last clear chance may be 
helpful to the Court. Graifid Trwnk R. Co. v. Ives, 144- 

U. S. 408, 36 L. Ed. 485, 12 S. Ct. 679. Irilamd <& Sea- 
hoard Coasti/ng Co. v. Tolson, 139 TJ. S. 551, 35 L, Ed. 
270, 11 S. Ct. 653; WashimgtoTL R. S E. Co. v. Chap¬ 
man, 62 App. D. C. 140, 65 F. 2d 486, cert. den. 290 TJ. S. 
661, 79 L. Ed. 572, 54 S. Ct. 75; Hawley v. Cohtmbia Ry. 
Co., 25 App. D. C. 1, 5; United Rys S Elec. Co. of Balti¬ 
more V. Kolken, 114 Md. 160, 78 A. 383; Ellison v. Hamp¬ 
ton & L. F. Ry. Co., 154 Va. 39, 152 S. E. 373; Midlins v. 
Cincirmati N. & C. Raj. Co.,, 253 Ky. 156, 68 S. W. 2d 

790; Bra/y v. St. Louis-San Francisco Ry. Co., . Mo. 

App.. 236 S. W. 2d 758; Martini v. St. Louis PuhUc 

Service Co., .Mo. App., 237 S. W. 2d 213; Bootee 

V. Kansas City Public Service Co., . Mo. App. 

(1947), 199 S. W. 2d. 59; Baltimore Consolidated Ry. Co. 
V. Refcourtz, 89 Md. 338. 
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CONCLUSION 

The trial was free of error. The jury found the facts 
against appellant and awarded a modest verdict for 
severe head injuries and a broken nose. The only point 
open to appellant under the points of error it first filed 
in the District Court relate to contributory negligence 
as a matter of law and that point is obviously unsubstan¬ 
tial. The remaining four (4) points relate to the action 
of the court in refusing a motion for a new trial, but as 
no abuse is claimed or shown, those points ought to be 
disregarded. 

Appellee is a citizen of one of our ^^Gi>od Neighbor 
Countries.’’ His accident happened in the Capital of the 
United States a little over four years ago. He suffered 
severe injuries and incurred substantial expenses in re¬ 
covering from theuL There was evidence of permanent 
injury to his head and particularly his nose, resulting in 
a constant sniffle. 

He came to this city for a jury trial under our Ameri¬ 
can principles of justice. Notwithstanding his deficien¬ 
cies in English and the difficulties of interrogating him 
and his other witnesses through interpreters, and after 
a fair trial with full argument on both sides, the jury 
rendered a verdict in his favor in the modest sum of 
$7,000.00. 

It is respectfully submitted that there is no tenable 
ground for sajung that the court abused its discretion in 
refusing a Motion for New Trial for the reasons specified 
in the Statement of Points to be relied on on appeal filed 
by appellant which are the real grounds of its appeal, 
and accordingly, that appellee should not suffer the mon¬ 
strous penalty of a new trial. 



It is respectfully submitted that the judgment should 
be affirmed. 

Respectfully submitted, 

Dobsby el Offutt, 

927 15th Street, N. W., 
Washington, D. C. 

Thomas A. Faureij^, 

830 Bowen Building, 
Washington, D. C., 
Attorneys for Appellee. 







